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CHAPTER 6 
Torts 
MARY P. SQUIERS* 
§ 6.1. Negligent Infliction of Emotional Distress. In Ferriter v. 
Daniel O'Connell's Sons, Inc., 1 the Supreme Judicial Court upheld the 
validity of a claim for negligent infliction of mental distress brought by 
plaintiffs who observed their loved one's injuries and suffered physical and 
mental harm as a result. 2 In Ferriter, the plaintiffs were Judith A. Ferriter 
and her minor children. 3 The complaint alleged that plaintiffs' husband and 
fatbe.r. Michael Ferriter, was in an accident caused by the negligence of the 
defendant, as a result of which he was paralyzed from the neck down. 4 
Plaintiffs neither witnessed the accident nor came on the scene of the acci-
dent when Michael was there.' They first saw him in his paralyzed condition 
at the hospital. 6 Plaintiffs alleged that observing Michael's injuries caused 
them to suffer mental anguish and that, as a result, their mental and 
physical health had been impaired. 7 The trial court granted defendant's mo-
tion for summary judgment on plaintiffs' claims for mental anguish and im-
paired health. 8 On appeal, the Supreme Judicial Court reversed the trial 
court's ruling. 9 
In holding that a claim for recovery by these plaintiffs was valid, the 
*MARY P. SQUIERS is an associate in the firm of Stahlin & Bergstresser, Inc., Boston. The 
author gratefully acknowledges the assistance of Clyde D. Bergstresser, a partner in Stahlin & 
Bergstresser, for his assistance in the preparation and writing of this chapter. 
§ 6.1. ' 1980 Mass. Adv. Sh. 2075, 413 N.E.2d 690. 
'ld. at 2086-87,413 N.E.2d at 697. In Ferriter, the Supreme Judicial Court made two other 
significant decisions. First, the Court recognized a child's right to recover for loss of a parent's 
society and companionship caused by a defendant's negligence. !d. at 2084, 413 N .E.2d at 696. 
See§ 6.2, infra. Second, the Court held that plaintiffs' claims for loss of consortium and socie-
ty and for negligent infliction of mental distress were not barred by the Workmen's Compensa-
tion Act, G.L. c. 152. 1980 Mass. Adv. Sh. at 2098, 413 N.E.2d at 703. See§ 8.4, supra. 
' 1980 Mass. Adv. Sh. at 2075, 413 N.E.2d at 691. 
• ld. at 2076, 413 N.E.2d at 691. 
'ld. 
'ld. 
' ld. at 2075, 413 N.E.2d at 691. 
• ld. at 2076, 413 N.E.2d at 691. 
'ld. 
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Supreme Judicial Court relied on the legal principles set forth in its earlier 
decision of Dziokonski v. Babineau. 10 In Dziokonski, it was alleged that the 
mother of a minor daughter, who was struck by a motor vehicle, suffered 
physical and emotional distress, and, subsequently, death, as a result of ar-
riving at the scene of the accident and seeing her daughter lying injured on 
the ground. 11 It was further alleged that the husband and father suffered 
• physical and emotional anguish as a result of the injury to his daughter and 
the death of his wife and his death was caused thereby. 12 The Supreme 
Judicial Court concluded that the mother's allegations stated claims for 
which relief may be granted "where the parent either witnesses the accident 
or soon comes on the scene while the child is still there." 13 
The Court in Dziokonski explained, first, that the scope of the duty in 
tort is often defined "in terms of the reasonable foreseeability of the harm 
to the plaintiff resulting from the defendant's negligent conduct., .. The 
Court then reasoned that, if one injures a person by negligently operating a 
motor vehicle, it is reasonably foreseeable that there will be at least one per-
son sufficiently attached emotionally to the injured person who will be af-
fected. 15 Nevertheless, the Court cautioned that to permit recovery "there 
must be both a substantial physical inJury and proof that the injury was 
caused by the defendant's negligence." 16 
In Ferriter, the Court adopted the reasoning of Dziokonski in spite of the 
fact that the plaintiffs did not rush to the accident scene to see their father 
and husband. 17 The Court explained that a person arriving at the scene of 
an accident and viewing an injured loved one has no greater entitlement to 
compensation for such mental shock and anguish than a person who first 
sees the injured loved one in the hospital. 11 Further, the Court reasoned that 
the shock in both of these situations is equally foreseeable if such shock 
"follows closely on the heels of the accident. " 19 Therefore, the Court con-
•• 1980 Mass. Adv. Sh. at 2085-87,413 N.E.2d at 696-97 (citing Dziokonski v. Babineau, 375 
Mass. 555, 380 N.E.2d 1295 (1978)). 
"Dziokonski v. Babineau, 375 Mass. 555, 557, 380 N.E.2d 1295, 1296 (1978). 
"/d. at 557, 380 N.E.2d at 1296-97. 
"!d. at 568, 380 N.E.2d at 1302. With respect to the father and husband's claim, the Court 
noted that the allegations were far more indefinite and it was not clear where, when, or how he 
came to know of the injury of his daughter or of the death of his wife. /d. at 569, 380 N .E.2d at 
1303. The Court noted that there were circumstances which could justify recovery so that the 
husband and father's claim should not be dismissed. /d. 
•• !d. at 567, 345 N.E.2d at 1301-02. 
"/d. at 567, 345 N.E.2d at 1302. 
16 !d. at 568, 345 N.E.2d at 1302. The Ferriter Court reasoned that because of the posture of 
the case, it must assume substantial physical injury. 1980 Mass. Adv. Sh. at 2068,413 N.E.2d 
at 697. 
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eluded that the facts in Ferriter fell within the principles of proximity as set 
forth in Dziokonski. 20 
§ 6.2. A Child's Action for Loss of Parental Society. In Ferriter v. 
Daniel O'Connell's Sons, Inc., • the Supreme Judicial Court held that a 
minor child may maintain an action for loss of parental society and 
companionship caused by a defendant's negligence. 2 In Ferriter, the plain-
tiffs were Judith A. Ferriter and her two minor children. 3 The complaint 
alleged that plaintiffs' husband and father, Michael Ferriter, was in an acci-
dent caused by the negligence of the defendant, as a result of which he was 
paralyzed from the neck down. 4 All three plaintiffs allegedly suffered loss 
of consortium and society. s The Supreme Judicial Court noted that a wife's 
claim for loss of consortium was well established. 6 The Court then con-
cluded that there exists an analagous right of a minor child to recover for 
loss of a parent's society and companionship.' 
The Court began its analysis by determining that two prior Massachusetts 
cases, when read together, force recognition of a minor child's interest in 
his/her parents' society. 8 In Feneff v. New York Central & Hudson River 
Railroad Company, 9 an opinion written in 1909, the Supreme Judicial 
Court held that a wife had no right of consortium when the husband was 
negligently injured. 10 Dicta in Feneff equated the wife's interest in consor-
20 Id. at 2086-87, 413 N.E.2d at 697. 
§ 6.2. ' 1980 Mass. Adv. Sh. 2075, 413 N.E.2d 690. 
2 /d. at 2084, 413 N.E.2d at 696. In Ferriter, the Supreme Judicial Court made two other 
significant decisions. First, the Court concluded that bystander recovery for negligent inflic-
tion of emotional distress upon seeing an injured loved one is available not only for persons 
witnessing the accident or rushing to the scene of the accident but also for those persons who 
first see their injured loved one upon their arrival at the hospital, provided the mental distress 
closely follows the accident. /d. at 2085-87,413 N.E.2d at 696-97. See§ 6.1, supra. Second, the 
Court held that plaintiffs' claims for Joss of consortium and society and for negligent infliction 
of emotional distress were not barred by the Workmen's Compensation Act, G. L. c. 152. 1980 
Mass. Adv. Sh. at 2098, 413 N.E.2d at 703. See§ 8.4, supra. 
' 1980 Mass. Adv. Sh. at 2075, 413 N.E.2d at 691. 
• !d. at 2076, 413 N.E.2d at 691. 
' /d. at 2075-76, 413 N.E.2d at 691. 
• /d. at 2077, 413 N.E.2d at 692 (citing Diaz v. Eli Lilly & Co., 364 Mass. 153, 302 N.E.2d 
555 (1973)). 
' /d. at 2084, 413 N.E.2d at 696. It should be noted that the only other jurisdiction to allow 
a cause of action for a child's Joss of consortium is Michigan. See Berger v. Weber, 411 Mich. 
1, 303 N.W.2d 424 (1981), in which the Supreme Court of Michigan affirmed the lower court 
opinion, 82 Mich. App. 199, 267 N.W.2d 124 (1978), which upheld a minor child's independ-
ent action for Joss of parental consortium, and modified the appellate decision by striking the 
requirement that the parent be "severely" injured. 
• 1980 Mass. Adv. Sh. at 2077, 413 N.E.2d at 692. 
' 203 Mass. 278, 89 N.E. 436 (1909). 
'
0 /d. at 281-82, 89 N.E. at 437. 
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tium with the minor child's interest in parental society. 11 In Diaz v. Eli Lilly 
& Co., 12 the Court concluded that the Feneffreasoning was vulnerable and 
its result unsound and that, therefore, either spouse had a right of action for 
loss of consortium due to negligent injury of the other spouse. 13 The Court 
noted that the Feneff and Diaz opinions forced the conclusion that a minor 
child has a strong interest in the parent's society, an interest presumably as 
intense as that of the wife's. 14 
The Court then chronicled prior case law which traditionally recognized 
parents' interest in freedom from tortious conduct harming the relationship 
with their child, indicating that parents have been compensated for sen-
timental as well as economic interests . ., The Court concluded that these 
cases are analagous precedent for a child's right to recover for the loss of a 
parent's society! 6 
The Court observed that this issue was not clearly presented in 
Massachusetts until 1950 in Nelson v. Richwagen! 7 In Nelson, the minor 
child sought relief from the defendant for enticing the mother to desert the 
child. 18 The Court, in Nelson, denied the child a right of action. 19 Never-
theless, the Ferriter Court distinguished the Nelson case in three respects in 
an attempt to justify its result. 20 The Court noted that Nelson involved an 
action for alienation of affections - a currently disfavored claim, that the 
Nelson Court had implied its distaste for tort litigatjon among family 
members, and that the Court in Nelson was concerned with the likelihood 
of extortionate litigation. 21 
After distinguishing Nelson on these bases, the Ferriter Court then ex-
amined the reasoning of Nelson and concluded that the arguments for deny-
ing recovery were unsound and that many of the objections had been 
previously rejected in Diaz. 22 First, the Court observed that the principal 
reasoning in Nelson for rejecting the child's claim was that the child had no 
legal entitlement to the parent's society. 23 The Court flatly stated that such a 
statement was no longer true, 24 as evidenced by the child's statutory entitle-
" I d. "[Y]et it was never held that a wife or a minor child could recover for the conse-
quences of a father's disability, against one who had negligently injured him." I d. 
12 364 Mass. 153, 302 N.E.2d 555 (1973). 
" ld. at 163, 302 N.E.2d at 561. 
14 1980 Mass. Adv. Sh. at2077, 413 N.E.2d at 692. 
" ld. at 2077-80, 413 N.E.2d at 692-93. 
" Id. at 2080; 413 N.E.2d at 693. 
" Id. at 2081,413 N.E.2d at 694 (citing Nelson v. Richwagen, 326 Mass. 485,95 N.E.2d 545 
(1950)). 
11 Nelson, 326 Mass. at 486, 95 N.E.2d at 545. 
" Id. at 488, 95 N.E.2d at 546. 
20 1980 Mass. Adv. Sh. at 2081-82, 413 N.E.2d at 694. 
21 Id. 
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ment to receive damages for loss of the reasonably expected society of a 
decedent in a wrongful death action, 25 and by the child's statutory rights to 
have parental love and nurture protected by the state. 26 The Court noted 
that the other four objections raised in Nelson for disallowing the cause of 
action had been addressed and dispensed within Diaz. 27 Specifically, the 
Court referred to the possible multiplicity of suits, 21 the purported 
remoteness of the damages, 29 the danger of redundant recovery, 30 and, the 
need to wait for legislative enactment. 31 
The Court concluded that these objections no longer have merit and that, 
therefore, the Ferriter children have a claim for loss of parental society if 
they can show they are minors dependent on Michael Ferriter. 32 The Court 
explained that the dependency "must be rooted not only in economic re-
quirements, but also in filial needs for closeness, guidance, and nurture. " 33 
The Court noted that it will proceed cautiously in regard to claims for in-
juries to other relationships. 34 The Court also restricted the Ferriter result to 
effectively a prospective application. 35 The Court held that no child's action 
for loss of parental society will be allowed where, prior to issuance of its 
opinion, the spouse's claim for loss of consortium has been concluded by 
judgment, settlement, or running of the statute of limitations, regardless of 
whether the child's action would be otherwise barred by limitations. 36 
§ 6.3. Employment at Will and Intentional Infliction of Emotional 
Distress. t In Richey v. American Automobile Association, Inc., 1 the 
Supreme Judicial Court further delineated the recently recognized tort of 
intentional infliction of emotional distress, 2 holding that a probationary 
employee discharged after excessive absenteeism had no viable claim for 
" See G.L. c. 229, §§ 1, 2. 
" See G.L. c. 119, § l. 
" 1980 Mass. Adv. Sh. at 2084, 413 N.E.2d at 695-96. 
" Diaz v. Eli Lilly & Co., 364 Mass. 153, 161-62, 302 N.E.2d 555, 560-61 (1973). 
19
· Id. at 159-60, 302 N.E.2d at 559. 
•• Id. at 162-63, 302 N.E.2d at 561. 
" /d. at 166-67, 302 N.E.2d at 563-64. 
" 1980 Mass. Adv. Sh. at 2084, 413 N. E.2d at 696. 
)J /d. 
•• Id. 
" Id. at 2084 n.12, 413 N.E.2d at 696 n.12. 
"Id. 
t By Brook K. Baker, an associate at Stahlin & Bergstresser, Inc., ·and a lecturer at North-
eastern University School of Law. 
§ 6.3. ' 1980 Mass. Adv. Sh. 1425, 406 N.E.2d 675. 
2 This tort was first recognized in Massachusetts in George v. Jordan Marsh Co., 359 Mass. 
244, 268 N.E.2d 915 (1971), a case involving unconscionable dunning. It was further expanded 
in Agis v. Howard Johnson Co., 371 Mass. 140, 355 N.E.2d 315 (1976), where an employer 
publicly humiliated a waitress by firing her as the first in alphabetical order because of suspi-
cions of employee theft, and in Boyle v. Wenk, 1979 Mass. Adv. Sh. 1947, 392 N.E.2d 1053, 
where an investigator harassed a woman with a known vulnerability. 
5
Squiers: Chapter 6: Torts
Published by Digital Commons @ Boston College Law School, 1980
244 1980 ANNUAL SURVEY OF MASSACHUSETTS LAW § 6.3 
damages. 3 The Court halted a discernible trend of liberalization in the tort 4 
and also indicated a continuing deference to the rule that an employee-at-
will may be terminated with or without cause.' 
The employee in Richey, was a probationary "junior service counselor" 
who relayed aid for disabled motorists. 6 After three relatively smooth 
months, the plaintiff had a number of absences, both reported and 
unreported, culminating in a hospitalization for a blood disorder and an-
xiety reaction. 7 The plaintiff's supervisor requested a physician's letter 
confirming plaintiff's ability to return to work which plaintiff supplied. 8 
Nevertheless, the supervisor dismissed the plaintiff because of his absences, 
his failure to notify the office of his illnesses, and his perceived susceptibili-
ty to strain. 9 
following pretrial discovery, the defendant successfully moved for sum-
mary judgement. 10 On appeal, the Supreme Judicial Court affirmed, 
holding that the discharge was not outrageous even when viewed most 
favorably for the plaintiff. 11 The Court noted that it would be possible to 
infer that the dismissal may have been a "bad, unjust, and unkind 
decision," especially given plaintiff's expectation that his employment 
... 
would be continued after supplying the physician's letter and given his 
known "tightly strung" condition. 12 The Court found, however, that there 
was no "absence of ordinary decencies" as found in earlier cases. 13 The 
Court particularly noted that a new practical definition of employment-at-
will would be necessary if employees in plaintiff's position would be entitled 
to relief. 14 In conclusion, the Court acknowledged its earlier modification 
of the at-will rule in Fortune v. National Cash Register Co. 1' In Fortune, 
the employee-at-will was fired to avoid payment of bonuses required by 
' 1980 Mass. Adv. Sh. at 1429, 406 N.E.2d at 678. 
• See Boyle v. Wenk, 1979 Mass. Adv. Sh. 1947, 392 N.E.2d 1053; Agis v. Howard Johnson 
Co., 371 Mass. 140, 355 N.E.2d 315 (1976); George v. Jordan Marsh Co., 359 Mass. 244, 268 
N.E.2d 915 (1971). 
' 1980 Mass. Adv. Sh. at 429, 406 N.E.2d at 678. 
• /d. at 1426, 406 N.E.2d at 676. 
' /d. at 1427, 406 N.E.2d at 677. 
• /d. at 1427-28, 406 N.E.2d at 677. 
• /d. at 1428, 406 N.E.2d at 677. 
•• Id. at 1426, 406 N.E.2d at 676. 
" Id. at 1429, 406 N.E.2d at 678. 
" /d. 
" /d. (citing Boyle v. Wenk, 1979 Mass. Adv. Sh. 1947, 392 N.E.2d 1053; Agis v. Howard 
Johnson Co., 371 Mass. 140, 355 N.E.2d 315 (1976); George v. Jordan Marsh Co., 359 Mass. 
244, 268 N.E.2d 915 (1971)). 
•• /d. at 1429, 406 N.E.2d at 678 (citing Glendon & Lev, Changes in the Bonding of the 
Employment Relationship: An Essay on the New Property, 20 B.C. L. REV. 457, 472 & n.77 
(1979)). 
" Id. at 1429, 406 N.E.2d at 678 (citing Fortune v. National Cash Register Co., 373 Mass. 
96, 364 N.E.2d 1251 (1977)). 
6
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contract based on the plaintiff's sales. 16 The Fortune Court held that this 
contractual scheme imposed an implied requirement of good faith on the 
employer. 1 ' The Richey Court stated that unlike in Fortune the case at hand 
involving a probationary employee did not trigger such a requirement. 18 
Despite the Court's sound decision to deny relief to this employee, it is 
anticipated that the at-will rule will come under increasing attack and that 
the recovery will eventually be granted on tort principles. 19 The tort of 
wrongful discharge grounded on violations of public policy is gaining wide 
acceptance20 and has recently been recognized in an age discrimination case 
in the United States District Court, McKinney v. National Dairy Counci/. 21 
In that case, the District Court attempted to predict the limits of the For-
tune decision. 22 The court held that firing an employee-at-will, who had 
been employed for nineteen years, solely on the basis of age violated an im-
plied obligation of good faith. 23 
§ 6.4. Abrogation of Interspousal Immunity. In Brown v. Brown, 1 
the Supreme Judicial Court extended its prior holding that the common law 
rule of interspousal immunity does not bar an action involving automobile 
negligence to all actions for personal injuries. 2 In Brown, the plaintiff wife 
owned property with her defendant husband as tenants by the entirety. 3 The 
wife fell on this property and claimed that the husband was in control of the 
premises and that he was responsible for caring for it. 4 She alleged that his 
failure to properly care for the property caused her to fall, and therefore 
" Fortune, 373 Mass. at 105, 364 N.E.2d at 1258. 
" /d. at 102, 364 N.E.2d at 1256. 
" 1980 Mass. Adv. Sh. at 1429, 406 N.E.2d at 678. 
" The possibility of recovery in tort was expressly left undecided in Fortune v. National 
Cash Register Co., 373 Mass.%, 104 n.7, 364 N.E.2d 1251, 1255 n.7 (1977). The Court in For-
tune noted that other jurisdictions utilized a tort rule based on employer violation of public 
policy. Id. at 102 n.S, 364 N.E.2d at 1256 n.S. Given that the implied covenant of good faith 
rule in Fortune probably protects employees even more than the public policy exception, it is 
likely that a tort cause of action for wrongful or retaliatory discharge will be recognized. 
10 See, e.g., Tamaney v. Atlantic Richfield Co., 27 Cal. 3d 167, 610 P.2d 1330, 164 Cal. 
Rptr. 839 (1980); Peterman v. International Brotherhood of Teamsters Local 396, 174 Cal. 
App. 2d 184, 344 P.2d 25 (1959); Kelsay v. Motorola, Inc., 74 Ill. 2d 172, 384 N.E.2d 353 
(1978); Frampton v. Central Indiana Gas Co., 260 Ind. 249, 297 N.E.2d 425 (1973); Pierce v. 
Ortho Pharmaceutical Corp., 84 N.J. 58,417 A.2d 505 (1980); Nees v. Hocks, 272 Or. 210, 
536 P.2d 512 (1975); Reuther v. Fowler & Williams, Inc., 255 Pa. Super. 28, 386 A.2d 119 
(1978). 
" 491 F. Supp. 1108 (D. Mass. 1980). 
"/d. at 1118, 1119. 
" Id. at 1122. 
§ 6.4. ' 1980 Mass. Adv. Sh. 1779, 409 N.E.2d 717. 
' Id. at 1779, 409 N.E.2d at 718. 
' Id. at 1780, 409 N.E.2d at 718. 
• Id. at 1781, 409 N.E.2d at 718. 
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suffer fractures and incur medical expenses. 5 Defendant's motion for sum-
mary judgment was allowed on the sole ground of interspousal immunity. 6 
On appeal, the Supreme Judicial Court reversed the trial court's ruling. 7 
The Court noted that interspousal immunity was based on " 'antediluvian 
assumptions' "concerning the role and status of women in marriage and in 
society. • The Court further noted that it had previously repudiated the com-
mon law rule of interspousal immunity in actions seeking recovery for per-
sonal injuries arising out of a motor vehicle accident. 9 Although the Court 
recognized that most cases abrogating immunity involved motor vehicle ac-
cidents, 10 the Court explained there was no logical reason why this doctrine 
should be applicable in any suit between married persons for damages for 
personal injuries. 11 The Court recognized that the marital relationship itself 
may still serve as a bar to some actions. 12 In such cases, the denial of liabili-
ty is not grounded on interspousal immunity but rests, instead, on the 
mutual concessions implied in the marriage relationship, specifically the 
"privileged or consensual aspects of married life." 13 
§ 6.5. Landlord's Liability to Tenant's Guest for Negligence. t With the 
decision of Young v. Garwacki1 the Supreme Judicial Court advanced 
landlord-tenant tort law another significant step from medieval to modern 
times. 2 For the first time the Court held a landlord liable for injuries sus-
tained by a tenant's guest who was injured in an area under the tenant's ex-
' ld. 
• Id. at 1780, 409 N.E.2d at 718. 
' Id. at 1779, 409 N.E.2d at 718. 
' ld. at 1780, 409 N.E.2d at 718 (quoting Lewis v. Lewis, 370 Mass. 619, 621, 351 N.E.2d 
526, 528, (1976)). 
' ld. at 1779, 409 N.E.2d at 718 (citing Lewis v. Lewis, 370 Mass. 619, 629-30, 351 N.E.2d 
526, 532 (1976)). 
•• 1980 Mass. Adv. Sh. at 1780, 409 N.E.2d at 718. 
" ld. at 1781,409 N.E.2d at 719 (quoting Merenoffv. Merenoff, 76 N.J. 535, 557, 388 A.2d 
951, 962 (1978)). 
" ld. at 1779, 1781, 409 N.E.2d at 718, 719. 
" ld. See RESTATEMENT (SECOND) OF TORTS§ 895F & comment h (1979). Section 895F reads: 
"(1) A husband or wife is not immune from tort liability to the other solely by reason of 
that relationship. (2) Repudiation of general tort immunity does not establish liability 
for an act or omission that, because of the marital relationship, is otherwise privileged 
or is not tortious." 
Comment h reads, in relevant part: 
"The concept of consent to an intentional physical contact carries a much broader 
scope of application within the marital relationship than it does for other parties . . .. 
The intimacy of the family relationship may also involve some relaxation in the applica-
tion of the concept of reasonable care, particularly in the confines of the home . . . . An 
analogy to the principal of assumption of risk is sometimes drawn." 
§ 6.5. t By R. Susan Dillard, an associate at Stahlin & Bergstresser, Inc., Boston. 
' 1980 Mass. Adv. Sh. 729, 402 N.E.2d 1045. 
' For additional discussion of Young v. Garwacki, see also Abrashkin, Tort Law -Negligent 
Maintenance of Rental Premises -Landlord's Liability, 66 Mass. L. Rev. 48 (1981). 
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elusive control, even though the landlord had not agreed to keep those 
premises in good repair. 3 
In Young, defendant Garwacki (tenant) rented an apartment from de-
fendant LaFreniere (landlord). 4 The demised premises included a front 
porch which was accessible only from the tenant's apartment.' In 1976 the 
landlord's insurance company gave the landlord notice that the tenant's 
porch railing was unsafe and canceled his liability coverage. 6 Although the 
landlord warned the tenant of the dangers and brought materials to repair 
the railing, he did not make any repairs. 7 Four months after the landlord 
had notice of the defect, plaintiff Young was a guest at a party at defendant 
Garwacki's apartment. 8 While conversing with a friend from the front 
porch she leaned on the defective porch railing. 9 The railing gave way, caus-
ing plaintiff to fall and suffer injuries. 10 The plaintiff sued both landlord 
and tenant for negligently maintaining premises. 11 
A jury found liability on both counts. 12 In response to special questions 
the jury found that "the landlord did not exercise reasonable care in his 
maintenance of the premises, that his negligence was the proximate cause of 
the plaintiff's injuries, and that [plaintiff] was not at all negligent 
herself." 13 
The landlord filed a motion for a judgment notwithstanding the verdict. 14 
The trial judge allowed the landlord's motion and entered judgment against 
the tenant. 1' After the landlord filed a notice of appeal the judge reported 
the question of the landlord's liability to the Appeals Court. 16 The Supreme 
Judicial Court took the case on their own motion. 17 
The thoughtful decision of the Supreme Judicial Court traces the evolu-
tion of landlord-tenant law, from early common law to modern statutes and 
caselaw.U As the Court noted, under the common law, a tenant's lease was 
treated as "a conveyance of property." 19 The doctrine of "independent 
' 1980 Mass. Adv. Sh. at 735, 402 N.E.2d at 1049. 




' Id . 
• ld. 
•• Id. 
" Id. at 729, 402 N.E.2d at 1046. 
" Id. 
" Id. at 730-31, 402 N.E.2d at 1046. 
14 ld. at 729, 402 N.E.2d at 1046 (citing MASS. R. Civ. P. 50(b)). 
" Id. at 730, 402 N.E.2d at 1046. 
"Id. 
" Id. The Supreme Judicial Court had reserved the question presented by this case in 
DiMarzo v. S & P Realty Corp., 364 Mass. 510, 514, 306 N.E.2d 432, 434-35 (1974). 
" 1980 Mass. Adv. Sh. at 731-38, 402 N.E.2d at 1047-50. 
" Id. at 731, 402 N.E.2d at 1047. 
9
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covenants" separated the tenant's obligation to pay rent from the 
landlord's promise to deliver possession of the property. 20 The policy 
underlying the independent covenants rule has been reexamined and 
modified numerous times by courts2 ' and by the legislature. 22 
In 1973, in the case of Boston Housing Authority v. Hemingway, 23 the 
Court repudiated the independent covenants rule and adopted the implied 
warranty of habitability which made "the tenant's obligation to pay rent 
... predicated on the landlord's obligation to deliver and maintain the 
premises in habitable condition. " 24 Because of the implied warranty of 
habitability, a landlord may be held liable for economic loss measured by 
the extent to which the fair rental value is diminished as a result of the 
breach of the implied warranty of habitability. 25 And, with regard to tort 
liability, a tenant may recover for personal injuries arising from a violation 
of the implied warranty of habitability, 26 at least to the extent that 
maintenance is required by housing and building codes. 27 Until Young, 
however, the landlord was liable to guests of tenants only if they were in-
jured in common area under the landlord's control. 28 
After the Young decision, however, both the tenant and the landlord may 
be liable to a tenant's guest who is injured as a result of negligently main-
tained premises under the tenant's control. 29 By allowing a tenant's guest to 
recover from a landlord in tort, Young represents the next logical step after 
the Court's decision in Crowell v. McCaffrey. 30 In Crowell, the Court held 
a landlord liable for a tenant's personal injuries arising from the landlord's 
breach of the implied warranty of habitability. 31 The Supreme Judicial 
Court, in Young, followed its approach in Mounsey v. Ellard32 directing 
that in negligence cases a person's status on the premises is not 
20 Boston Housing Authority v. Hemingway, 363 Mass. 184, 189, 293 N.E.2d 831, 837 
(1973). 
" See /d. at 198 n.12, 293 N.E.2d at 842 n.12. 
" See 1980 Mass. Adv. Sh. at 733 n.3, 402 N.E.2d at 1048 n.3. 
" 363 Mass. 184, 293 N.E.2d 831 (1973). 
,. /d. at 198, 293 N.E.2d at 842. 
" Id.; Berman & Sons v. Jefferson, 1979 Mass Adv. Sh. 2459, 2466, 396 N.E.2d 981, 986. 
26 Crowell v. McCaffrey, 377 Mass. 443, 451,'386 N.E.2d 1256, 1261 (1979), discussed in 
Bergstresser, Torts, 1979 ANN. SURV. MASS. LAW§ 14.8. 
" 1980 Mass. Adv. Sh. at 735, 402 N.E.2d at 1049. 
" /d. at 734, 402 N.E.2d at 1048 (citing Lindsey v. Massios, 372 Mass. 79, 81-82, 360 
N.E.2d 631, 634 (1977)). 
" /d. at 738,402 N.E.2d at 1050-51. It should be noted that while economic loss can be com-
pensable from the time of notice of the defect, Young expressly limits liability for negligence to 
occasions where the landlord ''knew or reasonably should have known of the defect and had a 
reasonable opportunity to repair it." /d. at 737, 402 N.E.2d at 1050 (footnotes omitted). 
•• 377 Mass. 443, 386 N.E.2d 1256 (1979). 
" ld. at 451, 386 N.E.2d at 1261. 
" 363 Mass. 693, 297 N.E.2d 43 (1973). 
10
Annual Survey of Massachusetts Law, Vol. 1980 [1980], Art. 9
http://lawdigitalcommons.bc.edu/asml/vol1980/iss1/9
§ 6.6 TORTS 249 
controlling. 33 Thus, the Young Court appears to have more fully embraced 
the basic principle that " '[a] landowner must act as a reasonable man in 
maintaining his property in a reasonably safe condition in view of all the cir-
cumstances, including the likelihood of injury to others, the seriousness of 
the injury, and the burden of avoiding the risk.' " 34 
§ 6.6 Publication of Name or Picture. In Tropeano v. The Atlantic 
Monthly Company, 1 the Supreme Judicial Court construed for the first 
time a state statute which dealt with the unauthorized publication of a per-
son's name or picture. 2 In Tropeano, the plaintiff brought an action seeking 
monetary damages based on the use of a photograph of the plaintiff as an il-
lustration to an article authored by one of the defendants and printed in a 
magazine published by the other defendant. 3 Plaintiff alleged that the use of 
her photograph without her consent for advertising or trade purposes was in 
violation of chapter 214, section 3A, a statute providing damages or injunc-
tive relief for the unauthorized use of a person's name, portrait, or picture 
under some circumstances. 4 Defendants' motions to dismiss plaintiff's com-
plaint for failure to state a claim upon which relief could be granted were 
allowed and judgments were entered for the defendants. s 
On appeal, the Supreme Judicial Court affirmed these judgments. 6 The 
Court held that the publication of the photograph, not as a means of 
soliciting sales or in conjunction with an advertisement, is not actionable 
under chapter 214, section 3A. 7 Section 3A reads, in relevant part: "[a]ny 
" ld. at 707, 297 N.E.2d at 51. 
" ld. at 708, 297 N.E.2d at 52 (quoting Smith v. Arbaugh's Restaurant, Inc., 469 F.2d 97, 
100 (D.C. Cir. 1972)). 
§ 6.6. ' 1980 Mass. Adv. Sh. 367, 400 N.E.2d 847. 
' Id. at 367, 400 N.E.2d at 848 (construing G.L. c. 214, § 3A). In Old Colony Donuts, Inc. 
v. American Broadcasting Cos., 368 F. Supp. 785,788-89 (D. Mass. 1974), the Federal District 
Court denied recovery under this statute for televising pictures of plaintiff's doughnut shop 
and business name because the television program involved a matter of public interest. 
' 1980 Mass. Adv. Sh. at 367, 400 N.E.2d at 848. The article concerned modern sexual and 
social mores. Id. at 368, 400 N.E.2d at 848. The photograph showed plaintiff as one of a group 
in a party at a public place. Id. at 373, 400 N.E.2d at 851. 
• Id. at 367, 400 N.E.2d at 848. Plaintiff also claimed that defendants' use of this 
photograph libeled her. Id. The Court noted that the test for whether the publication would be 
defamatory is whether the writing discredits the plaintiff "'in the minds of any considerable 
and respectable segment in the community.'" Id. at 373, 400 N.E.2d at 851 (quoting Stone v. 
Essex County Newspapers, Inc., 367 Mass. 849, 853, 330 N.E.2d 161, 165 (1975)). The Court 
concluded that the photograph was not susceptible of a defamatory meaning since the picture 
portrayed an ordinary party scene at a public lounge or restaurant and since plaintiff had failed 
to plead any defamatory innuendo. 1980 Mass. Adv. Sh. at 373, 400 N.E.2d at 851. 
' 1980 Mass. Adv. Sh. at 367-68, 400 N.E.2d at 848. 
• Id. at 368, 400 N.E.2d at 848. 
' Id. at 373, 400 N.E.2d at 851. 
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person whose name, portrait or picture is used within the commonwealth 
for advertising purposes or for the purposes of trade without his written 
consent . . . may recover damages for any injuries sustained by reason of 
such use. " 8 On appeal, both parties argued that the Court should be guided 
by the judicial interpretations given to the New York Civil Rights Law 
which contains language identical to the essential language in the 
Massachusetts statute. 9 The Supreme Judicial Court declined, however, to 
apply the broad interpretation adopted by the New York courts in order to 
avoid any unwarranted statutory redundancy. 10 The Court noted that the 
New York statute permitting recovery was entitled ''Right of Privacy'' 
while Massachusetts has a separate statute entitled "Right of Privacy." 11 
The Court then explained that, although the New York statute may have 
been intended to be broadly construed so as to protect privacy interests in 
general, the Massachusetts statute must be construed more narrowly so as 
to prevent needless overlap with the function of the Massachusetts right of 
privacy statute. 12 
The Court then defined the right of privacy as a right which "directly 
concerns one's own peace of mind. " 13 The Court defined the right or in-
terest protected by chapter 214, section 3A as an interest in not having the 
commercial value of one's name, portrait, or picture appropriated to 
benefit another. 14 The Court further clarified this definition by noting that 
the value of a person's name, portrait, or picture is not appropriated "when 
it is published for purposes other than taking advantage of his reputation, 
prestige, or other value associated with him, for purposes of publicity." 15 
The Court concluded that the distinction between the two rights or interests 
hinges on whether the defendant makes an incidental use of the plaintiff's 
name, portrait, or picture or whether the defendant uses the plaintiff's 
name, portrait, or picture to exploit its value for advertising or trade pur-
' G.L. c. 214, § 3A. 
' 1980 Mass. Adv. Sh. at 368, 400 N.E.2d at 848. See New York Civil Rights Law, §§ S0-51 
(McKinney 1976 & Supp. 1979). Section 50 is entitled "Right of Privacy" and explains, in 
essence, that a person who uses the name, portrait or picture of a living person for advertising 
or trade purposes is guilty of a misdemeanor. Section S 1 provides that an aggrieved person may 
bring an action seeking damages for the unauthorized use of the person's name, portrait, or 
picture. 
10 1980 Mass. Adv. Sh. at 370, 400 N.E.2d at 849. 
" /d. (citing G.L. c. 214 § lB). Section lB reads, in pertinent part: 
"[a] person shall have a right against unreasonable, substantial or serious interference 
with his privacy." 
It should be noted that plaintiff made no allegation of a violation of this statute or of any com-
mon law right of privacy in her complaint so the Court was not forced to address these issues. 
12 1980 Mass. Adv. Sh. at 370, 400 N.E.2d at 849. 
" ld. at 371, 400 N.E.2d at 850 (quoting Themo v. New England Newspaper Publishing 
Co., 306 Mass. 54, 57, 27 N.E.2d 753, 755 (1940)). 
" 1980 Mass. Adv. Sh. at 371, 400 N.E.2d at 850. 
" /d. (citing RESTATEMENT (SECOND) OF TORTS§ 652C comment d (1977)). 
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poses.' 6 The Court explained that, in order to maintain an action, the ap-
propriation must benefit the tortfeasor in a direct commercial way and the 
fact that one of the defendants publishes a magazine for profit is insuffi-
cient to qualify as a commercial benefit. ' 7 On the basis of these definitions, 
the Court concluded that the use of the plaintiff's picture in this case was an 
incidental use and not an actionable appropriation of her picture for adver-
tising or trade purposes.' 8 
§ 6.7. Medical Malpractice - The Tribunal Process. During the 
Survey year, the Supreme Judicial Court and the Appeals Court addressed 
several issues relating to the tribunal process for actions of medical 
malpractice formed pursuant to chapter 231, section 60B.' Those issues in-
cluded the quantum of proof necessary to raise a legitimate question of 
liability, 2 the type of alleged negligence for which a tribunal hearing is re-
quired, 3 the manner of reducing the amount of the bond, 4 and the timeliness 
of the filing of the bond.' 
" 1980 Mass. Adv. Sh. at 371-73, 400 N.E.2d at 850-51. 
" /d. (citing with approval Nelson v. Maine Times, 373 A.2d 1221 (Me. 1977); Jenkins v. 
Dell Publishing Co., 251 F.2d 447 (3d Cir. 1958), cert. denied 357 U.S. 921 (1958)). 
" 1980 Mass. Adv. Sh. at 373, 400 N.E.2d at 851. 
§ 6.7 'See e.g, Goldstein v. Barron, 1980 Mass. Adv. Sh. 2567,414 N.E.2d 998; Gugino v. 
Harvard Community Health Plan, 1980 Mass. Adv. Sh. 1037, 403 N.E.2d 1166; Kapp v. 
Ballantine, 1980 Mass. Adv. Sh. 755, 402 N.E.2d 462; Goldstein v. Barron, 1980 Mass. App. 
Ct. Adv. Sh. 869, 404 N.E.2d 92; Brodie v. Gardner Pierce Nursing & Rest Home, Inc., 1980 
Mass. App. Ct. Adv. Sh. 863, 403 N.E.2d 1184. Section 60B reads, in relevant part: 
Every action for malpractice, error or mistake against a provider of health care shall 
be heard by a tribunal ... , at which hearing the plaintiff shall present an offer of proof 
and said tribunal shall determine if the evidence presented if properly substantiated is 
sufficient to raise a legitimate question of liability appropriate for judicial inquiry or 
whether the plaintiff's case is merely an unfortunate medical result .... 
. . . Substantial evidence shall mean such evidence as a reasonable person might ac-
cept as adequate to support a conclusion .... 
If a finding is made for the defendant the plaintiff may pursue the claim through the 
usual judicial process only upon filing bond in the amount of two thousand dollars ... 
[The presiding] justice may, within his discretion, increase the amount of the bond re-
quired to be filed. If said bond is not posted within thirty days of the tribunal's finding 
the action shall be dismissed. Upon motion filed by the plaintiff, and a determination 
by the court that the plaintiff is indigent said justice may reduce the amount of the bond 
but may not eliminate the requirement thereof. 
' Gugino v. Harvard Community Health Plan, 1980 Mass. Adv. Sh. 1037,403 N.E.2d 1166; 
Kapp v. Ballantine, 1980 Mass. Adv. Sh. 755, 402 N.E.2d 462. 
• Brodie v. Gardner Pierce Nursing & Rest Home, Inc., 1980 Mass. App. Ct. Adv. Sh. 863, 
403 N.E.2d 1184. 
• Gugino v. Harvard Community Health Plan, 1980 Mass. Adv. Sh. 1037,403 N.E.2d 1136; 
Goldstein v. Barron, 1980 Mass. Adv. Sh. 2567, 414 N.E.2d 998; Goldstein v. Barron, 1980 
Mass. App. Ct. Adv. Sh. 869,404 N.E.2d 92. 
' Goldstein v. Barron, 1980 Mass. Adv. Sh. 2567, 414 N.E.2d 998; Goldstein v. Barron, 
1980 Mass. App. Ct. Adv. Sh. 869, 404 N.E.2d 92. 
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In Kapp v. Ballantine, 6 the Supreme Judicial Court reaffirmed its prior 
holding that the appropriate standard to be applied by the tribunal in 
rendering its decision as to the sufficiency of the evidence is comparable to 
the standard used by a trial judge in ruling on a defendant's motion for 
directed verdict. 7 The Court stated, therefore, that a plaintiff's offer of 
proof will prevail before a malpractice tribunal if this test is met. • 
Specifically, the Court, in Kapp, explained that the directed verdict test re-
quires proof of three issues: (1) that a doctor/patient relationship existed; 
(2) that the doctor's performance did not conform to good medical practice; 
and, (3) that damage resulted therefrom. 9 
In Kapp, the plaintiff argued that the standard should be less stringent 
than that of the directed verdict test so that the offer of proof need establish 
only that the claim is "nonfrivolous."10 While noting that the plaintiff did 
not defme the word "nonfrivolous," the Court refused to adopt any less 
stringent standard. 11 Specifically, the Kapp Court refused to adopt the 
standard applied when seeking a dismissal for failure to state a claim upon 
which relief may be granted, a standard previously considered and rejected 
by the Court as recently as 1978. 12 The Court dismissed the concept that if 
the allegations in the complaint stated grounds for relief, the offer of proof 
was sufficient and the bond requirement was thereby eliminated. 13 
The Court noted that the function of the tribunal differed significantly 
from that of a trial judge in deciding a motion to dismiss. 14 Where several 
grounds for recovery are alleged, a court deciding a motion to dismiss may 
grant such a motion in whole or in part if the allegations and/ or affidavits 
as to proof are insufficient. 15 The tribunal's function, however, is limited in 
a situation involving several grounds of recovery to the ascertainment of 
whether the offer of proof is sufficient as to any one of the theories. 16 Thus, 
if the offer of proof is sufficient under at least one theory, the plaintiff will 
prevail at the tribunal. 17 
Finally, in Kapp, the Supreme Judicial Court discussed the amount of 
• 1980 Mass. Adv. Sh. 1SS, 402 N.E.2d 463. 
'/d. at 758-60,402 N.E.2d at 467-68 (cited with approval in Gugino v. Harvard Communfty 
Health Plan, 1980 Mass. Adv. Sh. 1037, 1040-41,403 N.E.2d 1166, 1168, (reaffirming Littlev. 
Rosenthal, 376 Mass. 578, 382 N.E.2d 1037 (1978)). 
' 1980 Mass. Adv. Sh. at 760, 402 N.E.2d at 468 . 
• /d. 
10 Id. at 758-59, 402 N.E.2d at 467. 
II /d. 
12 Id.; see Little v. Rosenthal, 376 Mass. 573, 382 N.E.2d 1037 (1978). 
" 1980 Mass. Adv. Sh. at 758-59,402 N.E.2d at 467. See also Little v. Rosenthal, 376 Mass. 
573, S78, 382 N.E.2d 1037, 1041 (1978). 
14 1980 Mass. Adv. Sh. at 759, 402 N.E.2d at 467. 
15 See MASS. R. CIV. PRO. 12(b)(6); MASS. R. CIV. PRO. 56. 
" 1980 Mass. Adv. Sh. at 7S9, 402 N.E.2d at 467. 
17 /d. 
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proof needed in order to qualify an expert witness so that the expert's opin-
ion is admissible in the tribunal hearing. 18 The Court noted that a decision 
as to whether an expert witness is qualified is ordinarily a decision within 
the discretion of the trial judge.' 9 Nevertheless, the Court held that in a 
tribunal proceeding the trial judge's discretion is more limited so that the 
tribunal should consider an expert qualified to proffer an opinion if a trial 
judge "in his discretion might properly rule that the qualifications of the 
witness are sufficient. mo 
In Brodie v. Gardner Pierce Nursing & Rest Home, Inc., 21 the Appeals 
Court defined in more detail the types of negligent acts within the jurisdic-
tion of the malpractice tribunal. 22 In Brodie, the plaintiff slipped, fell, and 
injured herself on some stairs on the defendant's premises. 23 The plaintiff 
alleged that the defendant was negligent in maintaining the stairway and 
presented an offer of proof of the same to the malpractice tribunal. 24 The 
tribunal determined that the deffective stairway issue was not within its 
jurisdiction. 2 ' This result was reported from a judge of the superior court to 
the Appeals Court where the tribunal's conclusion was upheld. 26 
Section 60B of chapter 231 ofthe General Laws requires that "[e ]very ac-
tion for malpractice, error or mistake against a provider of health care shall 
be heard by a tribunal. " 27 The Appeals Court noted that, while there was no 
explicit statutory definition of an "action for malpractice, error or 
mistake," the legislative intent offered guidance as to the meaning of this 
phrase. 28 The Appeals Court observed that the legislative purpose in 
establishing the tribunal process was " 'to guarantee the continued 
availability of malpractice insurance' " and to make malpractice insurance 
available at more reasonable premiums. 29 The court reasoned that the 
statute was designed to discourage frivolous claims which would tend to in-
crease premium charges for malpractice insurance. 30 The court then noted 
II Jd. 
J9 ld. 
20 /d. at 759-60, 402 N.E.2d at 467 (original emphasis). 
" 1980 Mass. App. Ct. Adv. Sh. 863, 403 N.E.2d 1184. 
" /d. at 864-67, 403 N.E.2d at 1185-86. 
" ld. at 864, 403 N.E.2d at 1185. 
,. /d. at 863, 403 N.E.2d at 1184. The plaintiff also alleged that the defendant was negligent 
in caring for the plaintiff; this allegation was considered by the tribunal. ld. at 864 n.1, 403 
N.E.2d at 1185 n.l. 
" ld. at 864, 403 N.E.2d at 1185. 
" /d.at 863-64, 403 N.E.2d at 1184-85. 
" See note 1, supra, for a more complete recitation of this provision. 
" 1980 Mass. App. Ct. Adv. Sh. at 864-65, 403 N.E.2d at 1185. 
29 /d. (quoting the preamble to the statute establishing the tribunal, Acts of 1975, c. 362 
(citing Aker v. Pearson, 7 Mass. App. Ct. 552, 555, 389 N.E.2d 428, 430; Paro v. Longwood 
Hospital, 373 Mass. 645, 647, 369 N.E.2d 985, 987 (1977)). 
" /d. (quoting Austin v. Boston University Hospital, 372 Mass. 654, 655 n.4, 363 N.E.2d 
15
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that the scope of insurance coverage usually available under a malpractice 
insurance policy may be helpful in determining what is meant by the words 
"malpractice, error or mistake. " 31 The court acknowledged that injuries 
caused by defective hospital property are within malpractice policies, 32 but 
stressed that this fact alone was insufficient to invoke jurisdiction in the 
malpractice tribunal since only "treatment-related claims" are referred to 
the tribunal. 33 Reasoning that the tribunal need focus only on the "medical 
aspects" the court rejected defendant's contention that use of the premises 
constitutes part of a patient's treatment so that the tribunal has 
jurisdiction. 34 The court noted that an action for negligent maintenance of a 
stairway does not require expert medical evaluation in order to determine 
whether there is a legitimate question of liability, i.e. , whether the health 
care provider conformed to appropriate standards of medical care in its care 
and treatment of patients. 35 The court reasoned that to include counts of 
this nature within the tribunal's jurisdiction would, in effect, turn the 
tribunal process into an abbreviated trial of all issues, a result not intended 
by the legislature. 36 
In Gugino v. Harvard Community Health Plan 31 and Goldstein v. Bar-
ron, 38 the Supreme Judicial Court spoke briefly concerning the amount of 
the bond necessary to satisfy the requirements of chapter 231, section 
60B. 39 Section 60B requires that plaintiff post a bond of $2,000 if the 
tribunal finding is for the defendant. 40 The statute also provides that the 
amount of bond may be reduced if the court determines that the plaintiff is 
indigent. 41 In Gugino, the plaintiff was required, after an adverse finding by 
the malpractice tribunal, to post one bond for each of the three 
515, 516 n.4 (1977)). 
" Id. 
" ld. (citing Burns v. American Cas. Co., 127 Cal. App. 2d 198, 205, 273 P.2d 605, 609 
(1954)). See also 11 Couch, Insurance., § 44:360 (2d ed. 1963); l Louisell and Williams, 
Medical Malpractice, , 4.09 (1977). 
" 1980 Mass. App. Ct. Adv. Sh. at 865, 403 N.E.2d at 1185 (quoting Little v. Rosenthal, 
376 Mass. 573, 576, 382 N.E.2d 1037, 1040 (1978)). 
•• 1980 Mass. App. Ct. Adv. Sh. at 865, 403 N.E.2d at 1185-86 (citing Salem Orthopedic 
Surgeons, Inc. v. Quinn, 377 Mass. 514, 521, 386 N.E.2d 1268, 1272; Kapp v. Ballantine, 1980 
Mass. Adv. Sh. 755, 759 n.6, 402 N.E.2d 463, 467 n.6). 
" ld. at 866, 403 N.E.2d at 1186. 
"Id. (quoting McMahon v. Glixman, 1979 Mass. Adv. Sh. 2277, 2288, 393 N.E.2d 875, 
880). 
" 1980 Mass. Adv. Sh. 1037, 403 N.E.2d 1166. 
" Goldstein v. Barron, 1980 Mass. Adv. Sh. 2567, 414 N.E.2d 998. See also the Appeals 
Court decision of this case at 1980 Mass. App. Ct. Adv. Sh. 869, 404 N.E.2d 92. 
" Gugino v. Harvard Community Health Plan, 1980 Mass Adv. Sh. at 1042,403 N.E.2d at 
1169; Goldstein v. Barron, 1980 Mass. Adv. Sh. at 2573,414 N.E.2d at 1002, aff'g Goldstein 
v. Barron, 1980 Mass. App. Ct. Adv. Sh. at 875, 404 N.E.2d at 96. 
•• G.L. c. 231, § 60B. See note 1, supra, for the relevant portions of this provision. 
" G.L. c. 231, § 60B. 
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defendants. 42 The plaintiff moved to waive or reduce the bond to be filed 
and included an affidavit explaining her financial situation and the sugges-
tion that she post a $500 bond within two weeks to cover all three defend-
ants. 43 The trial judge, however, ordered that the plaintiff file a bond of 
$1,500 as to each of the three defendants. 44 The Supreme Judicial Court 
noted that the trial judge has discretion under the statute as to the amount 
of the bond. 45 Nevertheless, the Court held that requiring a bond of $4,500 
was unreasonably burdensome for the plaintiff given her circumstances, 
and concluded that the trial judge's action constituted an abuse of discre-
tion. 46 
In Goldstein v. Barron, 47 the Supreme Judicial Court affirmed the ruling 
of the Appeals Court which provided that, under the facts of this case, one 
bond was sufficient in spite of the fact that there were two defendants. 48 In 
Goldstein, the plaintiff sued his physician and the physician's professional 
corporation, of which he was the only member, for negligence in failing to 
make a diagnosis of plaintiff's condition. 49 After a tribunal finding for the 
defendant, the plaintiff filed a bond in the amount of $2,000. 50 The court 
rejected defendant's contention that plaintiff was required to post 
$4,000-$2,000 for each defendant-since the two defendants were almost 
indistinguishable. 51 Nevertheless, the Appeals Court cautioned, in its opin-
ion, that this holding was not intended to suggest that one bond would or-
dinarily be sufficient for two defendants. 52 
In Goldstein v. Barron, 53 the Supreme Judicial Court construed the 
timeliness requirement of chapter 231, section 60B. 54 Section 60B requires 
the posting of a bond "within thirty days of the tribunal finding" if the 
tribunal finds that the plaintiff's case lacks "a legitimate question of liabili-
ty appropriate for judicial inquiry. " 55 In Goldstein, the malpractice 
" 1980 Mass. Adv. Sh. at 1037, 403 N.E.2d at 1166. 




" 1980 Mass. Adv. Sh. 2567, 414 N.E.2d 998. 
" Id. at 2573,414 N.E.2d at 1002, aff'g 1980 Mass. App. Ct. Adv. Sh. 869, 875,404 N.E.2d 
92,96. 
•• 1980 Mass. Adv. Sh. at 2568, 414 N.E.2d at 999; 1980 Mass. App. Ct. Adv. Sh. at 872, 
404 N.E.2d at 94. 
'
0 1980 Mass. Adv. Sh. at 2568, 414 N.E.2d at 999; 1980 Mass. App. Ct. Adv. Sh. at 872, 
404 N.E.2d at 94. 
" 1980 Mass. Adv. Sh. at 2568, 414 N.E.2d at 999; 1980 Mass. App. Ct. Adv. Sh. at 875, 
404 N.E.2d at 96. 
" 1980 Mass. App. Ct. Adv. Sh. at 875, 404 N.E.2d at 96 (citing Kapp v. Ballantine, 1980 
Mass. Adv. Sh. 755, 763, 402 N.E.2d 463, 469. 
" 1980 Mass. Adv. Sh. 2567, 414 N.E.2d 998. 
" Id. at 2568-73, 414 N.E.2d at 999-1002. 
" G.L. c. 231, § 608. See note 1, supra, for the relevant portions of the statute. 
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tribunal found for the defendant in its report dated February 20, 1979.56 
This report also stated that the plaintiff was required to file a bond in the 
sum of $2,000 within thirty days of the tribunal's findings. 57 Copies of the 
tribunal report were mailed to the parties February 20, 1979.58 On March 
23, 1979, thirty-one days after that mailing the plaintiff posted security in 
the amount of $2,000." The defendant then moved to dismiss the action 
based on the plaintiff's failure to post a bond within the required time allot-
ment. 60 The defendant's motioin to dismiss was denied by the trial judge 
and an appeal was taken to the Appeals Court. 61 
The Appeals Court. affirmed the ruling of the trial court by holding that 
the filing of the plaintiff's bond was seasonable. 62 In reaching this conchi-
sion, the Appeals Court relied on two rules of the Massachusetts Rules of 
Civil Procedure: Rule 6(d) and Rule 77(d). 63 Rule 6(d) provides that, when a 
party must do some act within a certain time after being served with a notice 
or other paper by mail, three days is added to the prescribed time period. 64 
Rule 77(d) requires that an order of the court be served by the court clerk on 
the parties by mail. 65 The Appeals Court explained that an order of the 
tribunal was clearly an order within Rule 77(d). 66 The court then reasoned 
that since the docketing and mailing of the notice were regulated by Rule 
77(d), the application of Rule 6(d), which confers an additional three days, 
was triggered. 67 Therefore, the court concluded that, since the plaintiff filed 
a bond within the thirty day limit plus the three additional days allowed by 
Rule 6(d), his bond was timely and the defendant's motion to dismiss for 
lack of timeliness was correctly denied. 68 
The Supreme Judicial Court granted leave to obtain further appellate 
review and, although rejecting the reasoning of the Appeals Court, reached 
the same result, specifically that the malpractice action be allowed to 
stand. 67 The Court noted that the relevant provision of section 60B requires 
that a bond be posted "within thirty days of the tribunal's finding. 1170 The 
" 1980 Mass. Adv. Sh. at 2568, 414 N.E.2d at 999. 
" /d. 
" /d . 
.. /d. 
60 /d. 
61 1980 Mass. App. Ct. Adv. Sh. at 870-71, 404 N.E.2d at 93-94. 
62 /d. at 875, 404 N.E.2d at 96. 
63 /d. at 874-75, 404 N.E.2d at 95-96. 
64 MASS. R. CIV. PRO. 6(d). 
65 MASS. R. CIV. PRO. 77(d). 
66 1980 Mass. App. Ct. Adv. Sh. at 874,404 N.E.2d at 95 (citing Hanley v. Polanzak, 1979 
Mass. App. Ct. Adv. Sh. 1707, 1712-13, 393 N.E.2d 419, 422). 
67 Id. at 875, 404 N.E.2d at 96. 
61 /d. 
6
' 1980 Mass. Adv. Sh. at 2567, 2573, 414 N.E.2d at 999, 1002. 
70 Id. at 2568, 414 N.E:2d at 999 (quoting G.L. c. 231, § 60B). The pertinent text of§ 60B is 
set forth in Note 1, supra. 
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Court then defined "finding" to include the entry of the finding so that, if 
the entry is on a date different from that on which the finding is made, the 
starting point of the thirty days is the date of entry. 71 The Court rejected the 
conclusion of the Appeals Court that Rule 6(d) was automatically triggered 
through Rule 77(d) after briefly discussing and comparing the analogous 
Federal Rule of Civil Procedure. 72 The Court explained that Rule 6(d) is not 
routinely invoked through Rule 77(d); instead, its use is reserved to cases in 
which "a rule or statute providing some measuring period itself refers to 
service of a paper as the starting point. ' 073 Since section 60(B) does not refer 
to "service of a paper," the Court concluded that the filing of the bond was 
untimely. 74 The Court then invoked the provision of Rule 6(b) which allows 
a party to perform an act, otherwise time-barred, if the failure to act in a 
timely manner was caused by "excusable neglect. "7S Since the procedural 
question with respect to furnishing the bond was without definite precedent, 
the Court held that the plaintiff's "neglect" in filing a timely bond was "ex-
cusable" and permitted the malpractice action to continue. 76 
§ 6.8. Medical Malpractice -Statute of Limitations -Cause of Action Ac-
crues at Discovery. In Franklin v. Albert, 1 the Supreme Judicial Court 
changed the rule in Massachusetts with respect to when the statute of limita-
tions in medical malpractice cases begins to run. 2 The Court held that such a 
cause of action accrues when the plaintiff learns, or reasonably should have 
learned, that he has been harmed by the defendant's conduct. 3 
In Franklin, the plaintiff patient sued the defendant physician for failing 
to take proper action in regard to a chest x-ray taken in 1974.4 At that time, 
the x-ray department of the hospital had noted that the chest x-ray 
demonstrated an abnormal condition which indicated a need for further 
evaluation. s Nevertheless, the defendant discharged the plaintiff from the 
" 1980 Mass. Adv. Sh. at 2568-69, 414 N.E.2d at 999. 
" ld. at 2570-71, 414 N.E.2d at 1000, and cases cited therein. Also see Rule 6(e) of the 
Federal Rules of Civil Procedure which is the equivalent of Rule 6(d) of the Massachusetts 
Rules of Civil Procedure. 
" 1980 Mass. Adv. Sh. at 2570, 414 N.E.2d at 1000. 
" ld. at 2571, 414 N.E. 2d at 1000. 
" ld. at 2572,414 N.E.2d at 1001 (construing MASs. R. C1v. PRo. 6(b)). The relevant portion 
of Rule 6 (b) of the Massachusetts Rules of Civil Procedure reads: "The court for cause shown 
may at any time in its discretion ... (2) upon motion made after the expiration of the specified 
period permit the act to be done where the failure to act was the result of excusable neglect." 
" 1980 Mass Adv. Sh. at 2572-73, 414 N.E.2d at 1001-02. 
§ 6.8 ' 1980 Mass. Adv. Sh. 2187, 411 N.E.2d 458. 
' ld. at 2188, 411 N.E.2d at 459-60. 
'ld. 
' ld. at 2188-89, 411 N.E.2d at 460. The patient's wife was also a plaintiff in the action. The 
hospital where plaintiff was treated was also a defendant. These two additional parties are not 
material to the foregoing discussion and have, therefore, not been considered. 
' ld. at 2188, 411 N.E.2d at 460. 
19
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hospital without further examining the plaintiff or informing him about the 
abnormality revealed in the x-ray. 6 In 1978, the plaintiff was diagnosed as 
having Hodgkin's disease. 7 The plaintiff claims that the abnormality re-
vealed in the 1974 x-ray was an indication that he was suffering from 
Hodgkin's disease. 8 The plaintiff brought suit against the defendant alleg-
ing that his failure to accurately report the conclusions of the x-ray depart-
ment and to further evaluate his condition constituted medical malpractice. 9 
The defendant moved for summary judgment on the ground that the three-
year statute of limitations 10 barred the action. 11 This motion was allowed 
and plaintiff sought direct appellate review. 12 
On appeal, the Supreme Judicial Court noted that, since the 1929 deci-
sion in Capucci v. Barone 13 Massachusetts law has held that the statutory 
period in a medical malpractice action begins to run at the time of the act 
and not when the actual damage results or is ascertained. 14 The Court noted 
that this doctrine had been reaffirmed as recently as 1%6 in Pasquale v. 
Chandler. 15 The Court in Pasquale noted that it was "disposed to recon-
sider the question" but for "recent legislation." 16 This legislation consisted 
of the 1965 amendment to the statute of limitations for medical malpractice 
actions which increased the limitation period from two years to three 
years. 17 The Court concluded that, since this amendment was enacted as a 
substitute to a proposed "discovery rule" bill which was pending, 18 the 
legislature in enacting the amendment had reaffirmed and strengthened the 
Capucci doctrine. 19 
In Franklin, the defendant contended that this implicit legislative intent 
• /d. at 2188-89, 411 N.E.2d at 460. 
' Id. at 2189, 411 N.E.2d at 460. 
'/d. 
9 /d. 
10 G.L. c. 260, § 4. Section 4 reads, in relevant part; "[a]ctions of contract or tort for 
malpractice, error, or mistake against physicians, surgeons, dentists, optometrists, hospitals 
and sanitoria . . . shall be commenced only within three years next after the cause of action 
acrues." 
" 1980 Mass. Adv. Sh. at 2189, 411 N.E.2d at 460. 
" Id. 
" 266 Mass. 578, 165 N.E. 653 (1929). 
" 1980 Mass. Adv. Sh. at 2190,411 N.E.2d at 460 (citing Capucci v. Barone, 266 Mass. 578, 
581, 165 N.E. 653, 654 (1929)). 
" 350 Mass. 450, 215 N.E.2d 319 (1966). 
16 Id. at 456, 215 N.E.2d at 322. 
" Acts of 1965, c. 302 amended G.L. c. 260, § 4. See also G.L. c. 260, §§ 2 and 2A. 
" House Doc. No. 530 (1965). This bill provided that malpractice actions "be commenced 
only within two years next after the injured party has knowledge of the facts which give rise to 
a cause of action but only within five years after the cause of action accrues." See Pasquale v. 
Chandler, 350 Mass. 450, 456-57, 215 N.E.2d 319, 322 (1%6). 
19 Pasquale v. Chandler, 350 Mass. 450, 458, 215 N.E.2d at 319, 323 (1966). 
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foreclosed further judicial discussion of the issue. 20 The Supreme Judicial 
Court disagreed with this contention for two reasons. First, even assuming 
the legislative intent was clear, its policy and intent was abrogated by 1973 
amendments to the statute of limitations. 2 ' Second, the legislative history, 
specifically its failure to enact a discovery rule, is insufficient to foreclose a 
judicial determination of the issue. 22 
In addressing the first reason, the Court noted that in support of the Pas-
quale reasoning it could be argued that the legislature intended in 1965 to 
put medical malpractice cases in a distinct category by increasing the statute 
of limitations from two to three years in medical malpractice cases only. 23 
The Court explained, however, that since amendments enacted in 197324 
provided for a uniform three-year limitation period not only for medical 
malpractice cases but for all personal injury claims, medical malpractice 
cases can no longer be said to be in a distinct category. 2 ' Therefore, the 
Court reasoned, it may probe into the merits of a discovery rule in medical 
malpractice cases as it has in other areas of tort liability. 26 
Turning its attention to the second reason for reconsidering the issue, the 
Court noted that the Pasquale decision rested primarily on the interpreta-
tion that the legislature's failure to enact the discovery rule in 1965 indicated 
its intent not to have a discovery rule. 27 The Court then stated that it would 
not place so much significance on the legislative history because '''no one 
knows why the legislature did not pass the proposed measures . . . . The 
practicalities of the legislative process furnish many reasons for the lack of 
success of a measure other than legislative dislike for the principle involved 
in the legislation. "' 28 Moreover, the Court explained that relying on 
defeated legislative proposals to disable the Court from addressing a certain 
issue was particularly inappropriate when that issue involved an interpreta-
tion of a statute of limitations, an issue typically within the province of 
20 1980 Mass. Adv. Sh. at 2190, 411 N.E.2d at 461. 
" /d. at 2191, 411 N.E.2d at 461. 
22 /d. 
" /d. at 2190-91, 411 N.E.2d at 461 (citing Hendrickson v. Sears, 365 Mass. 83, 87-88, 310 
N.E.2d 131, 134 (1974) (discovery rule adopted in legal malpractice cases)). 
,. Acts of 1973, c. 777, §§ 1 and 3 amended both§§ 2A and 4 of G.L. c. 260. 
" 1980 Mass. Adv. Sh. at 2191, 411 N.E.2d at 461. 
" /d.; see e.g., Hendrickson v. Sears, 365 Mass. 83, 88, 310 N.E.2d 131, 134 (1974) (a 
discovery rule is applied for cases of legal malpractice); Cannon v. Sears, Roebuck & Co., 374 
Mass. 739, 742-43, 374 N.E.2d 582, 584 (1978) (a cause of action in a products liability case ac-
crues at the time of the injury, not at the time of sale); Friedman v. Jablonski, 371 Mass. 482, 
485-86, 358 N.E.2d 994, 997 (1976) (a discovery rule is applied to a cause of action for deceit in 
the sale of real estate). 
" 1980 Mass. Adv. Sh. at 2191, 411 N.E.2d at 461. 
" /d. at 2191-92, 411 N.E.2d at 461 (quoting Berry v. Branner, 245 Or. 307, 311, 411 P.2d 
996, 998 (1966)). 
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judicial determination. 29 Therefore, the Court concluded that it was permit-
ted to depart from the Pasquale rule if persuaded that the value of so doing 
outweighed the value underlying stare decisis. 30 
After deciding that neither the legislative history nor any implicit 
legislative intent would act as a bar to a judicial determination of this issue, 
the Court examined the purposes of statutes of limitations and the manifest 
injustice of the Capucci doctrine. 31 The Court noted that statutes of limita-
tions tend not only to promote repose by giving security and stability to the 
potential parties but also to encourage plaintiffs to bring adtions within a 
specified time so that evidence is still available. 32 Nevertheless, the Court 
reasoned that the Capttcci doctrine, rather than furthering one of these 
goals, serves to punish plaintiffs by holding medical malpractice actions to 
be time-barred even before the plaintiffs reasonably knew they had been 
harmed. 33 The Court noted that this result was inconsistent with the effect 
of statutes of limitations regarding other torts, such as legal malpractice ac-
tions, 34 deceit actions, 35 and products liability actions, 36 and regarding the 
Federal Employers' Liability Act. 37 The Court explained that by extending 
this discovery principle to medical malpractice actions, Massachusetts was 
now one of the large majority of states that have adopted some form of 
discovery rule. 38 
Finally, the Court considered the defendant's claims that there should be 
no discovery rule since it would result in more claims which would then con-
tribute to higher insurance premiums and, thus, to curtailment of health 
care services. 39 Although admitting these problems may exist, the Court re-
jected defendant's contention that such considerations should prevent the 
adoption of the discovery rule. 40 The Court stated that these considerations 
were better addressed by the legislature which could pass legislation con-
trary to the Court's discovery rule or place an outer limit on the time within 
which plaintiffs must bring an action. 4 i 
" Id. at 2193, 411 N.E.2d at 462. 
"Id. 
" ld. at 2193-95, 411 N.E.2d at 462-63. 
" Id. at 2194, 411 N.E.2d at 462-63 (citing Wood v. Carpenter, 101 U.S. 135, 139 (1879); 
United States v. Kubrick, 444 U.S. 111, 117 (1979)). 
" Id. at 2194, 411 N.E.2d at 463. 
" Id. (citing Hendrickson v. Sears, 365 Mass. 83, 89-90, 310 N.E.2d 131, 135 (1974)). 
" ld. (citing Friedman v. Jablonski, 371 Mass. 482, 485-86, 358 N.E.2d 994, 997 (1976)). 
" I d. at 2194-95, 411 N .E.2d at 463 (citing Cannon v. Sears, Roebuck & Co., 374 Mass. 739, 
742-43, 374 N.E.2d 582, 584 (1978)). 
" Id. at 2194, 411 N.E.2d at 463 (citing Urie v. Thompson, 337 U.S. 16~, 169-70 (1949)). 
" Id. at 2195, 411 N.E.2d at 463. 
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§ 6.9. Product Liability - Retailer's Negligent Sale to a 
Child. t Protection of children, a growing trend in Massachusetts common 
law jurisprudence, 1 has been expanded again in Kileen v. Harmon Grain 
Product, Inc. 2 where the Appeals Court held that a retailer may be found 
negligent for marketing candy flavored toothpicks directly to children. 
Although children have previously recovered elsewhere in "dangerous toy" 
cases, 3 and in Massachusetts for sale of gunpowder and BB shot, 4 Kileen is 
the first Massachusetts case in which a jury will be permitted to find that a 
common but dangerous object, such as a candy flavored toothpick, should 
not be entrusted to children too young to handle it safely. s 
While playing on a jungle gym, the ten-year-old plaintiff in Kileen, fell, 
landing face down. 6 She was sucking a cinnamon-flavored toothpick sold to 
her by the defendant retail candy store. 7 The toothpick broke, punctured 
her lower lip and left a disfiguring scar. 8 The trial court directed verdicts in 
favor of both the manufacturer and the retailer on plaintiff's negligence and 
breach of warranty theories. 9 The Appeals Court affirmed the dismissal as 
to the manufacturer and discarded the breach of warranty and most of 
plaintiff's negligence theories against the retailer. 10 The court, however, 
recognized the negligent entrustment theory and remanded the case for 
retrial against the retailer only. 11 
The court firmly rejected any claim that plaintiff's evidence supported a 
finding of a breach of warranty. 12 The toothpick was not unfit or defective 
simply because it may have been pointed at both ends instead of rounded at 
§ 6.9. t By Brook K. Baker, an associate at Stahlin and Bergstresser, Inc., and a lecturer at 
Northeastern University School of Law. 
' See, e.g., Pridgen v. Boston Housing Authority, 364 Mass. 6%, 711, 308 N.E.2d 467,477 
(1974) ("trapped" child trespasser is owed a duty of reasonable affirmative action); 
Kalinowski v. Smith, 6 Mass. App. Ct. 769, 772, 383 N.E.2d 550, 552 (child trespasser owed 
duty of reasonable care because of her young age); Soule v. Massachusetts Electric, 1979 Mass. 
Adv. Sh. 1380, 1385, 390 N.E.2d 716, 719 (foreseeable child trespasser owed duty of 
reasonable care). 
' 1980 Mass. App. Ct. Adv. Sh. 2165, 413 N.E.2d 767. 
' See, e.g., Victory Sparkler & Specialty Co. v. Latimer, 53 F.2d 3 (8th Cir. 1931) (sale of 
poisonous "spit devils" fireworks attractively packaged as to appear as candy); Moning v. 
Alfonzo, 400 Mich. 425, 259 N.W.2d 79 (1977) (sale of slingshots directly to children). 
• Carter v. Towne, 98 Mass. 567 (1968), S.C. 103 Mass. 507 (1870) (gun powder); Pudlo v. 
Dubick, 273 Mass. 172, 173 N .E. 536 (1930) (BB shot). 
' 1980 Mass. App. Ct. Adv. Sh. at 2171, 413 N.E.2d at 772. 
' /d. at 2165, 413 N.E.2d at 769. 
7 /d. 
'/d. 
• /d. at 2165-66, 413 N.E.2d at 769. 
•• /d. at 2173, 413 N.E.2d at 773. 
II /d. 
" Id. at 2167, 413 N.E.2d at 769. 
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one end, 13 There was no evidence that this peculiarity played any part in 
causing plaintiff's injury. 14 Similarly, the court rejected the contention that 
the toothpicks were wrongfully marketed as candy and were unfit for that 
purpose. u. The court cohcluded that the toothpick was marketed solely as a 
toothpick, neither more nor less, and had no hidden dangers. 16 The Appeals 
Court also rejected any claim based on strict liability under Section 402A of 
the Restatement (Second) of Torts (1965). 17 A toothpick is not 
unreasonably dangerous, "in part because the very obviousness of its 
danger puts the user on notice." 11 
Having discarded all breach of warranty and strict liability claims, the 
court next considered the four typical negligence claims: failure in design, 
manufacture or inspection, or failure. to warn. 19 Of the four, the court felt 
only the duty to warn merited discussion but still concluded "[a) duty to 
warn is not imposed by law as a mindless ritual. " 20 Therefore, the plaintiff 
was left only with the negligent entrustment claim "that candy-flavored 
toothpicks should not .be sold to children, with or without warnings. " 21 
The court.quoted Section 390 of the Restatement (Second) of Torts (1965) 
which states "[o)ne who supplies ... a chattel for the use of another whom 
the supplier knows ... to be likely because of his youth ... to use it in a 
manner involving unreasonable risk of physical harm to himself ... is sub-
ject to liability for physical harm resulting to [him]. •m The court also drew 
support from other jurisdictions' dangerous toy cases23 and from 
Massachusetts cases involving sale of gunpowder24 and BB shot25 to minors. 
Recognizing that Kileen was a borderline case and that retailers are justified 
" ld. at 2167, 413 N.E.2d at 769-70. 
,. ld. at 2167, 413 N.E. 2ct at 770. The court also noted that toothpicks come in another 
common shape, pointed at both ends, and these pointed ends would not normally be con-
sidered a defect. · 
" ld. at 2167-68, 413 N.E.2d at 770. 
"ld. 
" Id. at 2168, 413 N.E.2d at 770. 
" ld. The court continued its reasoning, 
[i]t is part of normal upbringing that one learns in childhood to cope with the dangers 
posed by such useful everyday items. It is foreseeable that some will be careless in using 
such items and will be injured, but the policy of our law in such cases is not to shift the 
loss from the careless user to a blameless manufacturer or supplier/' ld. 
" Id. at 2168-69, 413 N.E.2d at 770-71. 
'" ld.at 2169,413 N:.E.2d at 770. "The dangers inherent in toothpicks are both reasonable in 
scope and obvious to nearly all; as to such dangers, if a warning to the consumer is needed, it 
will almost certainly do no good." ld. at 2169, 4f3 N.E.2d at 771. 
" ld. 
" ld. 
" Victory Sparkler & Specialty Co. v. Latimer, 53 F.2d 3 (8th Cir. 1931); Moning v. AI-
fonzo, 300 Mich. 425, 254 N.W.2d 79 (1977). 
,. Carter v. Towne, 98 Mass. 567 (1868), rev'd on other grounds, 103 Mass. 507 (1870) (in-
tervening cause). 
" Pudlo v. Dubick, 273 Mass. 172, 173 N.E. 576 (1930). 
24
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in assuming due care of purchasers who have reached a certain age, the 
court nonetheless held the sale of these toothpicks to a ten-year-old child to 
be actionable. 16 The court especially noted that the toothpicks retain their 
flavor for ten minutes and that a ten-year-old child is likely to resume her 
"rough and tumble play" during that interval.17 
The laudable outcome of the Kileen opinion, is that retailers and others11 
will have to exercise care in their sale or delivery of foreseeably dangerous 
goods to younger children. No longer can children be entrusted with ob-
viously dangerous objects, even if full warnings are given, when their tender 
years preclude meaningful apprehension of danger and forestall adequate 
attention to self-protection. More responsible adults must bear the burden 
of insuring children's safety. 
§ 6.10. Product Liability- Negligent Manufacturing, Circumstantial 
Evidence. t The Appeals Court in Calvanese v. W. W. Babcock Co. , 1 
reversed a jury verdict in favor of the manufacturer of a wooden stepladder, 
holding that the trial judge erred by refusing to instruct that negligence can 
be inferred from the circumstances of the ladder's collapse. 1 While declin-
ing to use the nomenclature res ipsa loquitur, the court nonetheless again 
stated that a manufacturer's negligence can be inferred when intermediate 
and user mishandling has been ruled out. 3 
Plaintiff, an electrician, was injured in a fall from an eight-foot wooden 
stepladder which had been in use by his. employer for over two years. 4 The 
plaintiff fell from the ladder when the left rear leg cracked and detached at a 
rivet site from the top step.' At trial the plaintiff introduced evidence that 
the stepladder had been inspected for defects by intermediate handlers. 6 He 
also testified that the ladder was in normal use at the time of the accident. 7 
Plaintiff's expert attributed the collapse to a defectively installed steel rivet 
26 1980 Mass. App. Ct. Adv. Sh. at 2171-72, 413 N.E. 2d at 772. 
" /d. at 2172, 413 N.E.2d at 772. 
" The court in dicta, suggested a manufacturer could be held liable on a negligent entrust-
ment theory if the manufacturer's marketing, through advertising, packaging, or distribution, 
induced direct purchase by children of products involving an unreasonable risk of injury. /d. at 
2172-73, 413 N.E.2d at 772-73. 
§ 6.10. t By Brook K. Baker, an associate at Stahlin & Bergstresser, Inc., and a lecturer at 
Northeastern University School of Law. 
' 1980 Mass. App. Ct. Adv. Sh. 2029, 412 N.E.2d 895. 
2 /d. at 2037, 412 N.E.2d at 901. 
' /d. at 2035-36, 412 N.E.2d at 900-01. 
• /d. at 2030, 412 N.E.2d at 897-98. 
'/d. 
• /d. at 2029-30, 412 N.E.2d at 897. 
' /d. at 2030, 412 N.E.2d at 897. This testimony on proper use of the ladder allowed an in-
ference of defendant's negligence which could not be drawn in Coyne v. JohnS. Tilley Co., 
368 Mass. 230, 331 N.E.2d 541 (1975) when the plaintiff failed to describe his use at the time of 
the accident. /d. at 238, 331 N.E.2d at 546. 
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which was designed to anchor the leg to the header. 8 The trial judge gave 
jury instructions in accordance with the testimony of plaintiff's expert that 
the rivet had been negligently installed. 9 The judge refused, however, to give 
the alternative instruction based on Coyne v. John S. Tilley Co. 10 that the 
evidence considered in its entirety would warrant a conclusion that the col-
lapse more probably than not had been caused by some negligent act of the 
manufacturer and that the product was not mishandled by the plaintiff or 
intermediate handlers. •• 
The Appeals Court reversed judgment for the manufacturer and ordered 
a new trial. 12 The court held that the plaintiff is entitled to present alter-
native theories of liability to the jury. 13 In particular, the Ca/vanese court 
ruled that a jury may infer negligence solely on the basis of circumstantial 
evidence demonstrating the unexplained failure of the ladder while in nor-
mal use and after proper handling by intermediates.•• The court noted that 
a wooden stepladder is a relatively uncomplicated product with an in-
definite life span under normal use. 15 It rejected defendant's argument that 
prior use of the ladder automatically barred recovery! 6 The Ca/vanese 
court observed that a ladder is not within those classes of complicated prod-
ucts whose ordinary use over a number of years would conclusively bar im-
puting negligence because of an unexplained failure! 7 Plaintiff also 
demonstrated to the satisfaction of the Appeals Court that no defects were 
observed by previous inspectors or users, that the ladder had not been 
abused or damaged previously, and that it was in normal use at the time of 
the accident. 11 Under these circumstances, as in other cases of unexplained 
product failure, 19 the jury would be permitted to infer the manufacturer's 
negligence. 20 
' 1980 Mass. App. Ct. Adv. Sh. at 2030, 412 N.E.2d at 898. 
' Id. at 2034, 412 N.E.2d at 900. 
•• 368 Mass. 230, 331 N.E.2d 541 (1975). 
" 1980 Mass. App. Ct. Adv. Sh. at 2034-35, 412 N.E.2d at 900. 
" Id. at 2029, 412 N.E.2d at 897. 
" /d. at 2037-38, 412 N.E.2d at 901.()2. 
u Id. at 2035-36, 412 N.E.2d at 900.()1. 
" Id. at 2035, 412 N.E.7cf at 900. 
" Id. at 2036-37, 412 N.E.2d at 901.()2. 
" /d. at lo36 & n.9, 412 N.E.2d at 901 .& n.9. 
" Id.: at 2035, 412 N.B.2d at 900. 
•• S., e.g .• Couriu. Casco Amusement Corp;, 333 Mass. 74(}, 133 N.E.2d 250-(1956) (a 
theatre seat); Oolden v. Maruiex, 214 Mass. 502, 101 N.E. 1681 (1913) {a cable); Doherty v. 
Booth, 200 Mass. 522,, 86 N.E. 945 (1909) (a rope); Cushing v. O.W. & F. Smith Iron Co., 194 
Mass, 310, 80 N.E. 596 (1907) (a chain). 
11 1980 Mass. A.,.,. Ct. Adv. Sh. at 2037, 412 N.E.2d at 901. 
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§ 6.11. Product Liability - Economic Loss is Not Compensable in 
Tort. In Marcil v. John Deere Industrial Equipment Co., 1 the Appeals 
Court reaffirmed its earlier rule1 that " '[i]n the absence of personal injury 
or physical damage to property, the negligent supplier of defective products 
is not ordinarily liable in tort to a purchaser for simple pecuniary loss 
caused by defective or inferior merchandise.' " 3 The court predicated its 
holding on traditional tort rules concerning purely economic loss. 4 The Ap-
peals Court declined to broaden the tort rule in deference to the negotiated 
commercial expectations of a buyer and sellers under the Uniform Commer-
cial Code. 6 
The plaintiff in Marcil was self-employed and purchased a front-end 
loader for his excavation business. 7 Although there was a short express war-
ranty period, implied warranties of fitness and merchantability were con-
spicuously disclaimed. • After the express warranty period had expired, the 
loader repeatedly malfunctioned because of a defect in the ''boom 
cylinders. m Plaintiff was billed by the seller for repair work to correct the 
defective cylinders. 10 During the period of repair, plaintiff suffered loss of 
the use of the loader alledgedly resulting in "severe losses in his business 
and good will." 11 At trial, the court directed verdicts for the defendant 
manufacturer both warranty and negligence claims. 11 
The Appeals Court affirmed the directed verdict on the warranty claims 
ruling that the plaintiff accepted the clear disclaimers of warranties. 13 The 
Court also affirmed the dismissal of the negligence counts. 14 In doing so the 
court held that "the purchaser of a manufactured product who claims as 
§ 6.11. t By Brook K. Baker, an associate at Stahlin & Bergstresser, Inc., and a lecturer at 
Northeastern University School of Law. 
' 1980 Mass. App. Ct. Adv. Sh. 841, 403 N.E.2d 430, further review denied, 1980 Mass. 
Adv. Sh. 1432. 
2 McDonough v. Whalen, 1 Mass. App. Ct. 573, 304 N.E.2d 199 (1973), rev'd on other 
grounds, 365 Mass. 506, 313 N.E.2d 435 (1974). 
• 1980 Mass. App. Ct. Adv. Sh. at 845,403 N.E.2d at 433 (quoting McDonough v. Whalen, 
1 Mass. App. Ct. at 577, 304 N.E.2d at 201 (1973)). 
• /d. at 845-47, 403 N.E.2d at 433-34. 
' Id. at 847 & n.6, 403 N.E.2d at 434 & 435 n.6. 
• G.L. c. 106, §§ 2-313 to -318. 
' 1980 Mass. App. Ct. Adv. Sh. at 841, 403 N.E.2d at 431. A loader is a vehicle with a 
bucket used for digging, loading and earth moving. Id. 
' /d. at 842, 403 N.E.2d at 432. 
' /d. at 843, 403 N.E.2d at 432. 
ID Jd. 
" /d. at 843, 846, 403 N.E.2d at 432, 434. 
12 /d. at 844, 845, 403 N.E.2d at 433. 
" /d. at 844, 403 N.E.2d at 433 (citing G.L. c. 106, § 2-316). The Appeals Court also 
discussed the question of privity. Id. at 844-45, 403 N.E.2d at 433. 
•• /d. at 845, 403 N.E.2d at 433. 
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damages only economic loss or damage caused by the product to itself, can-
not maintain a claim for negligent design or manufacture." 15 
In affrrming the "economic loss" rule, the appeals court relied on its 
earlier decision of McDonough v. Whalen, 16 a case involving a defective 
septic system. In McDonough, the Appeals Court adopted the "economic 
loss'' rule and held that pecuniary loss related to sewage overflow on plain-
tiff's property was not physical damage and was not compensable. 17 The 
Supreme Judicial Court, however, on further appellate review in 
McDonough, 18 expressly disagreed with the Appeals Court on the meaning 
of "physical damage," and held that "the loss of use of the property and 
the depreciation of its value as indicated in part by the cost of repairs for the 
septic system" are encompassed by the concept "physical damage." 19 
Nevertheless, in Marcil, the appeals court baldly opined that its "economic 
loss" rule was unaffected by the Supreme Judicial Court's reversal of 
McDonough. 20 
Although it is difficult to reconcile the Supreme Judicial Court's ex-
panded definition of "physical damage" with the economic loss rule which 
denied plaintiff recovery for his costs of repair and his loss of excavation 
business, the Appeals Court did buttress its analysis with plentiful citation 
to other jurisdictions. 21 It also disbelieved that "entirely distinct principles 
of tort law should be permitted to frustrate" the commercial expectations 
of buyers or sellers of goods. 22 According to the court's analysis, allowance 
of tort recovery would permit one party to a commercial transaction to 
avoid the terms of the bargain he made. 23 These terms are in turn grounded 
on U.C.C. warranties and disclaimers. 24 The court's statement of the rule, 
however, is not limited to arms-length commercial transactions, and is not 
premised on the manufacturer's disclaimers. 25 Thus, even in a consumer 
case, pure "economic loss" in tort recovery would be barred. Although in 
these situations a warranty remedy probably would be available, 26 there are 
" Id. at 846, 403 N.E.2d at 434. 
" 1 Mass. App. Ct. 573, 304 N.E,2d 199 (1973). 
'' Id. at 577, 304 N.E.2d at 201. 
" 365 Mass. 506, 313 N.E.2d 435 (1974). 
" ld. at 513-14, 313 N.E.2d at 440. The Supreme Judicial Court declined to rule on the cor-
rectness of the "economic loss" rule. ld. at 513, 313 N.E.2d at 440. 
20 1980 Mass. App. Ct. Adv. Sh. at 845-46, 403 N.E.2d at 433. 
21 Principal reliance was placed on Alfred N. Koplin & Co. v. Chrysler Corp., 49 Ill. App. 
3d 194, 364 N.E.2d 100 (1977). 
22 1980 Mass. App. Ct. Adv. Sh. at 847, 403 N.E.2d at 434. 
23 ld. at 847 n.6, 403 N.E.2d at 435 n.6. 
24 Id. at 847 & n.6, 403 N.E.2d at 435, 436 n.6. 
" ld. at 848, 403 N.E.2d at 435. 
26 There can be no disclaimer of warranties in consumer transactions. G.L. c. 106, § 2-316A. 
Even in commercial transactions without a valid disclaimer under G.L. c. 106, § 2-318, there is 
an implied warranty of merchantability, G.L. c. 106, § 2-314, and under certain circumstances, 
there is an implied warranty of fitness for a particular purpose, G.L. c. 106, § 2-315. 
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circumstances where a warranty claim would be defeated and thus the 
absence of tort remedies could be an injustice. 27 
§ 6.12. Computation of Interest on Jury Awards. In Bernier v. 
Boston Edison Company, 1 the Supreme Judicial Court addressed the issue 
of when interest upon a judgment for plaintiffs in a tort action should begin 
to accrue. The plaintiffs in this 'case, Bernier and Kasputys, brought several 
independent actions seeking recovery for damages suffered as a result of a 
motor vehicle accident which occurred in 1972.2 
The plaintiffs were pedestrians who were hit by an automobile driven by 
one of the three defendants, Ramsdell. 3 The driver of the other car involved 
in the accident, Boireau, was also a defendant. • It was determined that in 
the collision Ramsdell's automobile, in addition to striking plaintiffs, 
struck and knocked down an electric light pole owned by the defendant 
Boston Edison Company.' The light pole came down across the legs of Ber-
nier, causing permanent injuries; pieces of metal and a length of wire from 
the pole were found imbedded in Kasputys' skull.' 
In 1972 Bernier commenced two actions - one against Ramsdell and one 
against-Boireau. 7 In 1974 he brought a separate action against Boston 
Edison Company. 8 In 1972 Kasputys commenced one action against both 
Ramsdell and Boireau and, in 1974, added Boston Edison Company as a 
party defendant to that action. 9 The actions were consolidated for trial. The 
trial concluded with the jury clearing Boireau but holding Ramsdell and 
Boston Edison Company liable. 10 
Upon entry of judgment on the verdict against Boston Edison Company 
in the Kasputys action the clerk computed interest against the Company 
from the date of the original complaint in 1972. 11 Boston Edison Company 
claimed in post-trial motions that interest should run only from the date of 
allowance of Kasputys' motion to add it as a party defendant. 12 These mo-
27 Where a defendent can prove prejudicial lack of notice in a warranty claim, it can defeat 
any warranty recovery. G.L. c. 106, § 2-318. There is no notice counterpart in a negligence 
claim. 
§ 6.12. ' 1980 Mass. Adv. Sh. 947, 403 N.E.2d 391. 
2 Id. at 949-50, 403 N.E.2d at 394. 
' Id. at 947-49, 403 N.E.2d at 393·94. 
• Id. 
' Id. at 949,403 N.E.2d at 394. A complete explanation of the fact pattern is set forth in the 
opinion of the Supreme Judicial Court. Id. at 947-50, 403 N.E.2d at 393-94. 




" Id. at 950, 403 N.E.2d at 394. 
" Id. at 962, 403 N.E.2d at 401. 
12 Id. at 962, 403 N.E.2d at 401. 
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tions were denied and, accordingly, Boston Edison Company appealed. 13 
The Supreme Judicial Court affirmed the ruling of the lower court. 14 
In holding that interest is computed from the date of the commencement 
of the action, the Supreme Judicial Court first examined the statutory pro-
vision allowing interest to be added to damages in tort actions, chapter 231, 
section 6B. 15 Section 6B provides, in relevant part, that interest on a verdict 
for a plaintiff for damages for personal injuries shall be added by the clerk 
of the court and shall accrue from the date of the commencement of the ac-
tion. 16 The Court noted that the language of this provision is to be taken 
literally, resulting in the accrual of the interest from 1972, the date of the 
commencement of the action. 17 
The Court explained that the purpose of interest is to compensate a plain-
tiff for the delay in receiving money and that, in theory, interest should run 
from the date of the actual injury. 11 The Court noted, however, that the 
statute does not seem to mandate such a liberal allowance of interest, but in-
dicates that plaintiff is entitled to interest only from the date plaintiff com-
plained to the court of the injury. 19 The Court held that the plaintiff's en-
titlement to interest from the date of the commencement of the action ap-
plies equally to late-added defendants. 20 
The Court pointed out that this conclusion is in harmony with Rule 15(c) 
of the Massachusetts Rules of Civil Procedure requiring that the date of the 
commencement of the action tolls the statute of limitations with respect to a 
defendant added after the running of the statutory period. 21 The Court but-
tressed this observation by noting that it was supported by the statutory and 
case law authority with respect to computing interest and tolling the statute 
.. /d. 
•• Id. at 964, 403 N.E.2d at 402. 
" Id. at 962-64, 403 N.E.2d at 401-02. 
" It should be noted that the Statutes of 1980, c. 322, §§ 2 and 3 amended section 6B by in-
creasing the interest rate from 8 per cent to 10 per cent and by making this change applicable to 
causes of .action commenced on and after the effective date of this amendment. 
" 19)10 Mass. Adv. Sh. at 963, 403 N.E.2d at.401. 
" Id. (citing with approval Carey v. Gener:al Motors Corp., 377 Mass. 736,746, 387 N.E.2d 
S83, !!88-89 (1979) (interest on a sum awarded by a jury to compensate plaintiff solely for the 
future loss of his earning capacity was appropriate, according to the clear wording of G.L. c. 
231, § 6B)); Murphy's Case, 3!!2 Mass. 233, 234-S, 224 N.E.2d 462, 464 (1967). 
" 1980 Mass. Adv. Sh. at 963, 403 N.E.2d at 401. 
2o Id. 
2
' /d. Rule 1S(c) of the Massachusetts Rules of Civil Procedure reads: 
Whenever the claim or defense asserted in the pleading arose out of the conduct, trans-
action, or occurrence set forth or attempted to be set forth in the original pleading, the 
amendment (mcluding an amendment changing a party) relates back to the original 
pleading. 
S. also, Wadsworth v. Boston Gas Co., 3!!2 Mass. 86, 223 N.E.2d 807 (1967) {allowing a 
plaintiff to add-a defendant after the statute of limitations had nin). 
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of limitations of at least two other states, Michigan and Louisiana. 22 The 
relevant Michigan statute calculates interest "from the date of filing the 
complaint. " 23 The Bernier Court observed that Michigan, which also tolls 
the statute of limitations with respect to late-added defendants, takes the 
same position in computing interest. 24 Conversely, the Supreme Judicial 
Court supported its conclusion by noting that Louisiana reaches an op-
posite conclusion under its law providing for interest "from date of judicial 
demand. "B The Bernier Court noted that the Louisiana result was sug-
gested by Louisiana's rule that the amendment of a petition does not relate 
back to the date of filing the original petition. 26 
The Court mentioned the apparent anomaly of allowing interest in 
Kasputys' action to be calculated from 1972 while allowing the interest in 
Bernier's separate action against the same defendant to be calculated from 
1974, the date of the filing of the complaint. 2' The Court summarily noted 
that, although such a result appears incongruous, it does conform to the 
wording of the applicable statute, chapter 231, section 6B. 28 
The opinion in Bernier does not specifically address whether interest due 
a late-added plaintiff accrues from the date of the filing of the original com-
plaint. However, it would appear that, if the question were posed, the Court 
would answer it in the affirmative for several reasons. The first and most 
obvious reason is that section 6B, read literally, as the Court has required, 
mandates such a result. Secondly, such a result is consonant with the 
relation-back concept set forth in Rule 15(c) of the Massachusetts Rules of 
·Civil Procedure which applies with equal force to late-added plaintiffs as 
well as to late-added defendants. 2 ' Lastly, the policy considerations behind 
allowing a plaintiff to recover interest require such a result. The policy 
underlying the allowance of interest is that a plaintiff should be permitted to 
receive compensation from the date of the actual injury. This policy was 
constricted by the legislature when it enacted section 6B. In Bernier the 
Court indicated its willingness to construe section 6B not only to further this 
" 1980 Mass. Adv. Sh. at 963-64, 403 N.E.2d at 401-02. 
" MICH. CoMP. LAWS§ 600.6013 (1968). 
24 See Michigan Mut. Liab. Co. v. Staal Buick, Inc., 41 Mich. App. 625, 200 N;W.2d 726 
(1972); Orand Trunk W.R.R. v. Pre-Fab Transit Co., 46 Mich. App. 117, 207 N.W.2d 469 
(1973); and, Awedian v. Theodore Ephron Mfg. Co., 66 Mich. App. 353, 239 N.W.2d 611 
(1976). 
" LA. REV. STAT. ANN. § 13.4203 (West 1968). 
26 1980 Mass. Adv. Sh. at 964,403 N.E.2d at 402 (quoting Cook v. Deshautreaux & Klein 
Pediatric Clinic, 315 So.2d 405, 466 (La. App. 1975)). 
21 ld. at 964, 403 N.E.2d at 402. 
21 ld. 
" See generally Rafferty v. Sancta Maria Hospital, 5 Mass. App. Ct. 624, 628, 367 N.E.2d 
856, 859 (1977) (allowing a complaint to be amended to add plaintiffs even though the original 
plaintiffs did not have standing to bring the action); Wadsworth v. Boston Gas Co., 352 Mass. 
~. 223 N.E.2d 807 (1967); and, text at notes 21-26, supra. 
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legislative intent but also to further the broad policy behind permitting in-
terest. Presumably, the Court would continue to heed the theory behind an 
allowance of interest, thus permitting a late-added plaintiff to receive in-
terest from the date of the commencement of the original action. 
§ 6.13. Joy Instructions on Tax Consequences. In Griffin v. General 
Motors Corporation, 1 the Supreme Judicial Court discussed when jury in-
structions respecting the tax consequences of an award to plaintiff are 
needed. 2 In Griffin, plaintiff was severely burned when her automobile, 
manufactured by defendant, caught fire while she was driving it. 3 On a 
theory of negligent design, plaintiff was awarded $1,000,000.00 in damages; 
judgment was entered in that amount plus $574,500.00 in statutory 
interest. 4 At the close of the evidence, defendant had asked that a jury in-
struction be given explaining that any award for plaintiff is exempt by law 
from either federal or state income taxation and that the jury should, 
therefore, not include compensation for any amount of federal or state 
taxes.' The trial judge refused to give this instruction and defendant ap-
pealed this refusal to the Supreme Judicial Court. 6 
The Supreme Judicial Court held that the decision whether to include an 
instruction respecting the tax consequences of an award rested essentially 
with the trial court and its judgment and discretion. 7 The Court gave little 
additional guidance except to explain that, where there is no evidence bear-
ing on taxes and the lawyers have not mentioned the subject to the jury, an 
instruction on this subject may not be needed. • The Court suggested that, if 
such an instruction were necessary, it may be sufficient to tell the jury that a 
verdict must be rendered on the evidence, that there has been no evidence as 
to taxes, and that, therefore, the jury need not address the subject of taxes. 9 
The Court stressed that, if the subject of tax consequences had been clearly 
presented to the jury, more specific instructions may have been required. 10 
In formulating these guidelines, the Court first noted that the parties were 
in agreement with two premises. 11 First, it was agreed that no part of plain-
tiff's award was subject to taxation, since both state and federal income tax 
§ 6.13. ' 1980 Mass. Adv. Sh. 937, 403 N.E.2d 402. 
2 /d. at 94245, 403 N.E.2d at 406-08. In Griffin, the Court was also asked to rule on the suf-
ficiency of the evidence concerning two factual issues: the appropriateness of the jury instruc-
tions with respect to future earning capacity and interest on any award; and whether the 
damages awarded were excessive./d. at94042, 94546,403 N.E.2d at 405-06, 408. 
' /d. at 937-38, 403 N.E.2d at 404. 
• Id. at 937, 403 N.E.2d at 404. 
' ld. at 942, 403 N.E.2d at 406 . 
• /d. 




" /d. at 94243, 403 N.E.2d at 406. 
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laws exempt a jury verdict for plaintiff for damages for personal injuries 
from the definition of gross income. 12 Second, both parties were in accord 
with the proposition that plaintiff's wage loss was to be measured by gross 
earnings before income taxes. 13 Although the Court accepted this proposi-
tion as binding, it pointed out that the issue had never been decided in 
Massachusetts and that recent decisions in other jurisdictions have held that 
damages for lost earnings should be reduced by the estimated income tax 
liability on those earnings. 14 The Court stated that, if this trend were 
adopted in Massachusetts, the holding in Griffin would require modifica-
tion.15 
In reaching its decision, the Court explained that, while the great weight 
of authority has been that no instruction on the subject of income taxes is 
necessary, a number of jurisdictions have recently approved of such an in-
struction. 16 The Court noted that this subject was recently reviewed in an 
opinion of the United States Supreme Court, Norfolk and Western Railway 
Company v. Liepelt, 17 which addressed the measure of damages in a 
wrongful death action under the Federal Employers' Liability Act. 11 In 
Liepelt, the plaintiff presented an expert who estimated decedent's gross 
earnings and discounted them to present value. 19 Defendant objected to the 
" /d. at 942, 403 N.E.2d at 406. Section 104(a)(2) of the Internal Revenue Code provides, in 
relevant part: "gross income does not include - ... (2) the amount of any damages received 
(whether by suit or agreement) on account of personal injuries or sickness .... "26 U.S.C. § 
104(a)(2) (1976). The law with respect to state taxation reads, in pertinent part: "Massachusetts 
gross income shall mean the federal gross income .... " G.L. c. 62, § 2(a). 
" 1980 Mass. Adv. Sh. at 942-43, 403 N.E.2d at 406. 
•• Id at 943, 403 N.E.2d at 407, and cases cited therein. 
" Id. The Supreme Judicial Court noted that measuring wage loss by gross earnings before 
income taxes was the method used in the overwhelming number of jurisdictions twenty-five 
years ago. /d. (citing Annot. 63 A.L.R. 2d 1393, 1398-1407 (1959)). It should be noted that in a 
recent Supreme Court opinion, Norfolk and Western Railway Company v. Liepelt, 444 U.S. 
490, 498 (1980), the Supreme Court approved of measuring wage loss by net earnings after in-
come taxes. In Liepelt, the Supreme Court held that it was reversible error to exclude evidence 
of the income taxes payable on the decedent's past and estimated future earnings in a wrongful 
death action seeking recovery under the Federal Employers' Liability Act, 45 U.S.C. § 51 et 
seq.: 
It is his after-tax income, rather than his gross income before taxes, that provides the 
only realistic measure of his ability to support his family. It follows inexorably that the 
wage earner's income tax is a relevant factor in calculating the monetary loss suffered 
by his dependents when he dies." [/d. at 493-94]. 
The Supreme Court, however, did not mandate the introduction of such evidence in every case; 
instead, it stated that, if the impact of future income tax would be de minimis, is may cause 
more confusion than it is worth to introduce the evidence, /d. at 494 n. 7. 
" 1980 Mass. Adv. Sh. at 943, 403 N.E.2d at 407, and cases cited therein. 
17 444 u.s. 490 (1980). 
" 1980 Mass. Adv. Sh. at 944, 403 N.E.2d at 407. The Federal Employers' Liability Act is 
codified at 45 U.S.C. § 51 et seq. 
" Norfolk and Western Railway Company v. Liepelt, 444 U.S. at 492. 
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use of gross earnings, without any deduction for income taxes; defendant 
also presented an expert, an actuary, to compute the present value of plain-
tiff's net future earnings, deducting federal income taxes. 20 The Supreme 
Court held that it was error to refuse to instruct the jury that any award was 
not subject to income taxes and that the issue of taxes should not be con-
sidered in fixing the amount of the award. 21 The Supreme Court briefly 
reviewed the writing of some commentators and state and federal courts 
who have explicitly identified the risk that juries may assume that any judg-
ment will be taxable and increase the award accordingly. 22 The Court then 
noted that the requested instruction was brief, would not complicate the in-
structions, and would serve merely to eliminate any speculation as to how to 
compute the award for damages. 23 
The Supreme Judicial Court, in Griffin, stated that, notwithstanding the 
Liepelt decision, a refusal to give an instruction on the subject of taxation in 
the instant case was not reversible error. 24 The Court noted that, in Griffin, 
the subject of taxes had not been presented to the jury and the jury did not 
question the taxability of the award. 25 The Court held that, because there 
was no indication that this subject was placed before the jury or was part of 
the jury deliberation, the refusal to give the instruction was not reversible 
error. 26 However, the Court clarified its position by stating that it took no 
position on whether giving such an instruction would be reversible error. 27 
"ld. 
~· Id. at 498. 
•• Id. at 496-97 . 
•• ld. at 498; 
24 1980 Mass. Adv. Sh. at~. 403 N.E.2d at 407. 
21 Jd. at 944-45, 403 N.E.at 407-08. 
II Jd, 
•• 1d. at 945, 403 ·N-.E.2d at 408. 
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